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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether 
ment charging grand larceny, 
the witness stand to testify in 
Court allow the prosecutor on 
to impeach the credibility of 
about a prior conviction, when 
full pardon from the President 
doning him of and from said 


in a trial upon an indict- 
and the defendant takes 
his own behalf, should the 
cross-examination, to seek 
the defendant, by asking 
said defendant received a 
of the United States, par- 
prior conviction. 




2, 3. The questions are whether the defendant’s right 
to a fair trial in this case were prejudiced by the closing 
arguments of the prosecutor, who referred to and argued 
mainly wholly irrelevant matters not related to the issues 
in the case; and did the court err in failing to stop the 
prosecutor from making such arguments, which were de¬ 
signed to arouse the suspicion, passion and prejudice of 
the jury against the defendant. 

4, 5. The questions are, was it error for the Court to 
ask questions which would have been objectionable had 
they been asked by the prosecutor; and was it error 
the Court to state that the Gfcn E rt must draw certain 
ferences from the evidence as fair inferences. 

6. The question is, was it error for the Court to allow 
the prosecutor in his closing argument, to tell the jury 
that they could find the defendant guilty of the offense 
charged in the indictment, as a principal or an accessory, 
in the event, the jury did not believe that defendant, 
himself, stole complainant’s automobile. 

7. The question is, was it error for the Court to allow 
the prosecutor in his closing argument to the jury, to say, 
repeatedly, that the unexplained possession of recently 
stolen property raises a “presumption” that the person 
having such possession is the thief. 



ERRATA 


Statement of Questions Presented. 

Line 20—Second word “Court”, should be the word 
“jury”. 

Page 25 i 

Line 3, the word “to” should be the word “of”. 

Line 24, the word “prosecutor”, should be the word 
“persecutor”. 

Page 32 

Line 19, the word “weighting”, should be the word 
“weighing”. 
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8, 9. The questions are, did the Court err in charging 
the jury, that the defendant may have such a deep per¬ 
sonal interest in the result of the case that he may be 
tempted, strongly, to color, pervert, or withhold facts 
from the jury; and was it error for the Court during his 
charge to the jury, to comment upon defendant’s pardon, 
to the effect, that the pardon restored defendant to such 
rights as the members of this jury enjoyed, namely, to 
sit on a jury such as this jury was now doing. 

10, 11, 12. The questions are, did the Court err in 
failing to direct a verdict and judgment acquittal, at the 
conclusion of the government’s case; and did the court 
err in permitting the case to go forward, at the close of 
the prosecution’s case, when all that the government’s 
case produced, was possible inferential guilt of the de¬ 
fendant, as to the offense charged in the indictment; and 
did the court err, and commit plain error, in refusing to 
grant defendant’s motions in arrest of judgment and for 
dismissal of the case and for a judgment of acquittal not¬ 
withstanding the verdict, and/or defendant’s motion for 
a new trial, after the jury’s verdict in this case. 
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Ittiteh States (Court of Apprala 

For the District of Columbia Circuit 

No. 10,700 

Robert L. Richards, 

Appelkmt, 

vs. 

United States of America,. 

Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 


This is an appeal by Robert L. Richards, defendant 
below, from the verdict of a jury and the judgment of 
the United States District Court for the District of 
Columbia (J. App. 10, 11). The District Court had 
jurisdiction under Title 11, Sec. 11-306, D. C. Code, 
1940 Ed. The jurisdiction of this court is invoked under 
Title 17, Sec. 17-101, D. C. Code, 1940 Ed., and under 
Sec. 2191 of Title 28 of the United States Code, and 
Rule 37 of the Federal Rules of Criminal Procedure. 
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STATUTES INVOLVED 

The statutes involved in this case are Title 22, Sec. 
2201, D. C. Code, 1940 Ed., known as Grand Larceny; 
Article II, Section 2, Constitution of the United States. 

STATEMENT OF THE CASE 

This is an appeal from a conviction of appellant, 
Robert L. Richards, on an indictment charging grand 
larceny. (J. App. 2, 3). The appellant, for the sake 
of clarity, is referred to hereinafter as the defendant. 

Defendant, Robert L. Richards, was indicted on a single 
count indictment in Criminal No. 689-50, charged with 
stealing the property of one Edward S. Jones, consist¬ 
ing of one automobile, on or about February 9, 1950. 
(J. App. 3). 

Defendant entered a plea of not guilty to the indict¬ 
ment, on May 12, 1950, and further, w^as granted 10 
days within which to file a motion. (J. App. 3, 4). 

Before trial defendant filed a motion to dismiss the 
indictment and a motion for a bill of particulars on 
May 20,1950. (J. App. 4, 5). 

After a hearing on the motions, the motion to dis¬ 
miss the indictment having been denied, the court granted 
defendant’s motion for a bill of particulars, on May 26, 
1950. (J. App. 6). On May 26, 1950 the government 

filed a bill of particulars. (J. App. 5, 6). The trial of 
defendant commenced May 29, 1950 and on June 1, 1950 
the trial terminated and the jury found the defendant 
guilty upon the indictment. (J. App. 7). 

Subsequent thereto the defendant filed a motion in 
arrest of judgment, and for dismissal of case, and for a 
judgment of acquittal notwithstanding the verdict; and 



he also filed a motion for a new trial. (J. App. 7, 8, 9^. 
The court, on June 19, 1950, after hearing both of de¬ 
fendants motions, denied the same, and on said day the 
court sentenced defendant for a period of imprison¬ 
ment. (J. App. 10, 11). Subsequently thereto, on June 
30, 1950, the court entered an order modifying the 
judgment and commitment against the defendant. (J. 
App. 11). 

The record on appeal shows that the prosecutor 
charged defendant with stealing a 1946 4-door Chrysler 
Sedan belonging to one Edward S. Jones on or about 
Feb. 9, 1950, The complainant Jones testified that he 
did not know who stole his car or precisely when it was 
stolen. (R. 7), (J. App. 14). The complainant Jones 
further testified that he had never seen the defendant 
in his life before March 20, 1950; that he did not know 
the defendant; and that he was not telling the court and 
jury at the trial that the defendant took or stole his auto¬ 
mobile. (J. App. 14). 

The next government witness, Howard T. Poole, testi¬ 
fied that he sold the defendant a damaged 1948 Chrysler 
Sedan automobile and that at the time of sale he deliv¬ 
ered to the defendant a Maryland title to said auto¬ 
mobile. (J. App. 13). 

The government’s next witness, Edward I. Levenson, 
testified that he was a used car dealer in Washington, 
IX C. and that on February 17, 1950 he purchased a 1948 
Chrysler Sedan from the defendant Richards. (J. App. 
14). 

The next government witness, police officer Charles I. 
Smith, testified that he had occasion to recover a 1946 
Chrysler automobile in Virginia. He testified further that 
the automobile was the one sold to Mr. Levenson by the 
defendant on February 17, 1950. He testified further 
that defendant purchased a 1948 4-door Chrysler sedan, 
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damaged, from the witness Poole at Federal Anto Parts; 
that defendant had the automobile craned to a garage in 
Rockville, Maryland to be repaired and that the defend¬ 
ant had engaged a man by the name of Walter Nichelson 
to repair the damaged 1948 Chrysler. (R. 49), (J. App. 
15). 

The next government witness, Officer Masters, testified 
that he had taken certain photographs at headquarters of 
the automobile brought in by officer Smith; and he fur¬ 
ther testified that he took certain photographs of the in¬ 
terior of a garage building out at Rockville, Marvland. 
(R. 53,54). (J. App. 15). 

Thereafter, the government closed its case; and de¬ 
fendant moved the Court to dismiss and for a directed 
v erdict an d for a .judgment of ^acquittal, in this case. 
(X~App. 16). Defendant urged that~tKe government 
clearly and utterly failed to prove the material elements 
of the indictment, and to make out a prima facie case in 
sufficient degree, pointing toward the guilt of the de¬ 
fendant of the offense of grand larceny, to warrant the 
case continuing before the jury. Defendant urged, that 
the court, unhesitatingly, should have granted a judgment 
of acquittal, forthwith upon the closing of the govern¬ 
ments case. That the government neither offered nor 
produced any direct testimony pointing toward the guilt 
of the defendant; that all of the evidence adduced by the 
government was merely inferential, and was not even cir¬ 
cumstantial evidence; and that the inferential evidence 
was so wanting and thin, that the Court would be justified, 
then and there, in granting a judgment of acquittal, so 
that the jury would not be permitted to speculate or 
guess from meaningless and slight inferences, upon the 
fate of the defendant. 

Thereafter, defendant presented evidence on behalf of 
the defense. Defendant’s wife testified that defendant did 
not commit the offense charged against him in the indict- 
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ment; and that defendant was at home with her on the 
nights of February 7, 8, 9 and 10th, 1950. She testified 
that on February 8th and 9th, 1950, the times of the al¬ 
leged commission of the offense charged, that defendant 
was with her, and nowhere else, other than at home. 
(J. App. 18). 

The testimony of the defendant, Robert L. Richards, 
shows that on January 17, 1950, he purchased a damaged, 
1948 Chrysler Sedan, 4-Door, automobile, at the Federal 
Auto Parts Company, from the witness, Howard T. Poole, 
and that the defendant paid the sum of $403.90 for said 
automobile; and that defendant received a Maryland au¬ 
tomobile title, to the said automobile that he purchased 
from said Poole, at Federal Auto Parts Company her^ in 
Washington, D. C. (J. App. 13, 14, 23, 44). The testi¬ 
mony further showed that defendant worked in the roof¬ 
ing and contracting business with his brother," J ohn F. 
Richards (J. App. iy, Z0)T That defendant and his broth¬ 
er rented a large building near Rockville, Maryland; that 
this _ building had a partition down the middle, and in one 
part of the structure, building materials were stored and 
a mill shop was being set up, and that the other part of 
the building was to be used as a garage and automobile 
repair shop. (J. App. 15, 18, 19). That John F. Rich¬ 
ards made a down payment on a lot in Maryland on No¬ 
vember 21, 1949, and he and defendant, planned to build 
a house thereon for resale. (J. App. 38). 

That after the mill shop was planned, and the storage 
place for building materials secured, and the auto repair 
shoo space was ready, and after defendant purchased the 
1948 damaged car from Federal Auto Parts, (J. App. 
31, 44) the defendant, in pursuit to developing his garage 
business, and the business of repairing and rebuilding 
damaged autos for re-sale, sought to hire a mechanic for 
this business. (J. App. 23, 24). Defendant went to the 
United States Employment Bureau and consulted the wit- 
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ness Bernot, about hiring a mechanic. (J. App. 23, 24, 
29, 39). From the United States Employment Bureau, 
defendant, hired, one Walter Nichelson, a colored me¬ 
chanic, who was a total stranger to defendant. (J. App. 
23, 24, 29, 39). 

Thereafter, defendant, and said Walter Nichelson, a 
highly skilled auto mechanic, went out to defendant’s 
garage near Rockville; and that defendant and said 
Nichelson, entered into a -working agreement whereby de¬ 
fendant would finance the auto repair shop, and that said 
Nichelson, would do all of the repair work, and that said 
Nichelson would rebuild wrecked and damaged automo¬ 
biles, and that from this joint venture, defendant and 
said Nichelson, would share the profits, if any, equally. 
To this agreement and enterprise, the said Walter Nichel¬ 
son readily agreed. These facts -were corroborated by 
the witness, John F. Richards (19, 23, 24). Shortly after 
January 18, 1950, said Walter Nichelson, began doing 
work in the auto repair shop, and he received compensa¬ 
tion for this work pursuant to the agreement between 
himself and the defendant. (J. App. 19, 39). That after 
the agreement to operate the garage business and auto 
repair shop was made, between defendant and Nichelson, 
defendant expended money to equip the garage in accord¬ 
ance with his part of the agreement. (J. App. 23, 24, 
39, 40). 

After the garage repair shop was established by de¬ 
fendant and said Walter Nichelson, the expert mechanic, 
Nichelson, undertook to and set out to repair the damaged 
1948 Chrysler automobile, (J. App. 19, 20, 21, 25) pre¬ 
viously purchased by defendant. (J. App. 23, 44). About 
February 6, 1950, Walter Nichelson, stated that he found 
a body with all necessary parts to repair defendant’s 
J948 Chrysler car, out at Laurel, Maryland, and that he 
heeded $310.00 from defendant, to purchase this body out 
there. (J. App. 20, 25). That on February 6, 1951, de¬ 
fendant, gave said Walter Nichelson, the sum of $310.00 
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in cash. (J. App. 20, 25). Thereafter, defendant learned 
that said Walter Nichelson had rebuilt (J. App. 21, 25), 
the 1948 Chrysler car that he purchased from Mr. Poole 
of the Federal Auto Parts (J. App. 13, 23, 44). After 
said Walter Nichelson had rebuilt defendant’s 1948 Chrys¬ 
ler car about the 13th or 14th of February, 1950, (J. App. 
21), defendant took the rebuilt 1948 Chrysler car to a 
paint shop to have the car receive a good paint finish to 
enhance the value of the rebuilt car on resale, (J. App. 
25, 40), and defendant paid the sum of $57.75 for this 
paint job. (J. App. 40). After Nichelson had rebuilt 
defendant’s 1948 car, he, Nichelson asked for a payment 
on account of his work, (J. App. 21), and this was to be 
credited on any profit realized from the sale of the 1.948 
car, pursuant to the working agreement between defend¬ 
ant and Nichelson. That Nichelson, was paid the sum 
of $50.00 by check, on account of any future profit eaijned 
from sale of the 1948 rebuilt car. (J. App. 21, 39). 

That defendant sold the 1948 car to Edward I. Leven- 
son on February 17, 1950 (J. App. 14, 15). Thereafter, 
defendant and his family left on a trip that had been 
planned in December, 1949, for the South. About March 
1, 1950, defendant returned to Washington, D. C., With 
his family, but Walter Nichelson had disappeared; Nichel¬ 
son was gone, and from February 17, 1950, to this day, 
defendant has never seen Walter Nichelson again. (J. 
App. 25, 26, 27). Later, however, on March 7, 1950, 
defendant learned that Walter Nichelson was in New York 
City, due to a telephone call that he, defendant, received 
from Nichelson, wherein Nichelson asked defendant for 
some money (J. App. 25, 26, 27); that defendant sent 
Nichelson, the sum of $50.00 as requested, to New 
York City (J. App. 25, 26), by Western Union Mojney 
order, (J. App. 26, 29, 30, 41). Walter Nichelson stated 
that he was going to return to Washington, D. C. (J. 
App. 25, 26); but to this day, Walter Nichelson has never 
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returned to Washington, D. C., to defendant’s knowledge 
(J. App. 21, 26, 27). 

Thereafter, on March 20, 1950, defendant was arrested 
by the police (J. App. 28), and that was the first occa¬ 
sion that defendant had any knowledge that a charge 
existed that an automobile had been stolen on the 8th 
or 9th of February, 1950. (J. App. 28). Defendant was 
subsequently indicted for the offense of grand larceny 
(J. App. 3); thereafter defendant entered a plea of “not 
guilty”, (J. App. 3). 

Defendant’s trial commenced on May 29, 1950 and 
terminated on June 1, 1950. Throughout his trial, de¬ 
fendant maintained his innocence and always contended 
that he was not guilty of the offense charged. (J. App. 
28). Defendant took the stand in his own defense (R. 
269, J. App. 23, 24, 25, 26, 27, 28, 29). While on the 
witness stand, the prosecutor sought to impeach the 
credibility of defendant as a witness by interrogating 
defendant concerning a prior conviction of a crime against 
the United States, on January 5, 1942 (J. App. 29). 
The prosecutor asked this question of defendant upon 
cross-examination, notwithstanding the fact that he and 
the Court were aware that defendant had received a full 
pardon for this offense by the President of the United 
States on December 24, 1945 (J. App. 26, 27, 41, 42, 43, 
44). The proclamation of pardon, pardoning the defend¬ 
ant, was offered in evidence (J. App. 42, 43, 44), as well 
as the Honorable Discharges of the defendant from the 
United States Army (J. App. 41, 42). 

Thereafter, the prosecutor made closing arguments to 
the jury, which defendant urged and contends are full 
of error, and that the Court in allowing such arguments 
by the prosecutor committed plain error. (J. App. 31, 
32, 33, 34, 35, 36). Thereafter, the court charged the jury 
(J. App. 36, 37, 38), to which defendant excepts, and 
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urges that therein, and in said charge to the jury, the 
trial court committed plain error. The case was sub¬ 
mitted to the jury; thereafter, the jury brought in a 
verdict of “Guilty as indicted’’ against the defendant 
(J. App. 2), and judgment thereon was accordingly En¬ 
tered by the Court. (J. App. 2). Thereafter, defendant 
filed motions in arrest of judgment and for acquittal a^id 
for a new trial (J. App. 7, 8, 9), all of which were denied. 
Thereafter, the trial court sentenced the defendant (J. 
App. 2, 10, 11). Thereafter, defendant filed Notice of 
Appeal to this Court (J. App. 12). 

STATEMENT OF POINTS 

1 . 

» 

The court erred in permitting the prosecutor to ask 
the defendant on cross examination whether he, the de¬ 
fendant, had been convicted on January 5, 1942 of the 
charge of unauthorized use of a motor vehicle, and 
sentenced thereon, when the court was apprised of and 
had full knowledge that the defendant had been granted 
a full pardon for said offense by and from the Presi¬ 
dent of the United States on December 24,1945. 


The court committed plain error in permitting the 
prosecutor in his closing arguments to the jury to preju¬ 
dice the jury against the defendant by arguing, ind 
appealing wholly to irrelevant facts and issues in the 
case for the purpose of arousing suspicion, passion ^nd 
prejudice against defendant. 

3. 

The court committed plain error in permitting the 
prosecutor in his closing arguments to the jury to accuse 
the defendant and defendant’s counsel of withholding 
evidence or alleged evidence from the court and jury 
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when there was absolutely no truth in the same, nor any 
basis for the prosecutor’s remarks to be found in the 
evidence or elsewhere in the proceedings of the trial. 


4. 

The court erred in asking questions of the witness, 
John F. Richards, which were objectionable questions. 

5. 

The court erred in telling the jury that they must 
draw certain inferences from the evidence as fair in¬ 
ferences. 

6 . 

The court committed plain error in permitting the 
prosecutor in his closing arguments to tell the jury to 
convict the defendant as a principal and accessory in 
this case even though he, the defendant, might not have 
committed the alleged grand larceny himself. 


7. 


The court committed plain error in permitting the 
prosecutor to repeatedly argue to the jury that the un¬ 
explained possession of recently stolen property raises 
a presumption that the defendant was the thief. 

8 . 

The court erred in charging the jury that they should 
consider that the defendant had a deep personal interest 
in the result of the case tempting him to strongly color, 
pervert, or withhold facts. 


9. 

The court committed plain error in charging the jury 
that the pardon granted the defendant, restored him to 
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rights, such as the right to serve as jurors the same 
as you in this case. 

10 . 

The court erred in failing to grant defendant’s motion 
for judgment of acquittal at the conclusion of the gov¬ 
ernment’s case. 

11 . 

The court erred in permitting the case to go foiward 
after the close of the government’s case in the light 
of the fact that the government’s case produced only 
possible inferential evidence of guilt, and not even sub¬ 
stantial circumstantial evidence of guilt. 


The court committed plain error in refusing to ^rant 
defendant’s motion in arrest of judgment and foj dis¬ 
missal of case and for a judgment of acquittal norwilh- 
stajidingr the verdict, and/or defendant’s motion ::or a 
new trial in the light of the prosecutor’s demeanor, and 
illegal conduct throughout the entire trial of the case, 
and particularly the prosecutor’s closing arguments. 

SUMMARY OF ARGUMENT 


The court erred in allowing the prosecutor to question 
the defendant on cross examination relating to a prior 
conviction of defendant on January 5, 1942 of the c large 
of unauthorized use of a motor vehicle and his sen¬ 
tence thereon, when the court, and the prosecutor prior 
to such time in the case and proceedings, had knowledge 
during the trial, and were aware of the fact that the 
defendant had received a full pardon for this said offense 
from the President of the United States on December 
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24, 1945. The court should have not permitted the prose¬ 
cutor to impeach or seek to impeach the credibility of 
the defendant as a witness in this case; the court 
should have prevented the prosecutor from inquiring of 
the defendant on cross examination whether he had been 
previously convicted of the criminal offense, since the 
court and prosecutor both were aware of the fact that 
the defendant had received a full pardon of the com¬ 
mission of said past offense, by the President of the 
United States on December 24, 1945. Such examination 
was improper in the impeachment of the defendant as 
a witness and is reversible error. 

2 . 

The court committed plain error in permitting the 
prosecutor in his closing arguments to the jury to ap¬ 
peal to and argue wholly irrelevant facts and issues 
in the case, for the purpose of arousing suspicion, passion 
and prejudice against the defendant. The failure of the 
court, sua sponte, to stop the prosecutor, or to correct the 
situation, tended to inform the jury that the prosecutor 
was rightly and fairly arguing facts pertinent to the 
issues in the case. Further, the untrained jury neither 
seeing nor hearing any arrestation by the court of the 
prosecutor’s statements and demeanor, may have believed, 
and given great weight to these manifestly irrelevant 
facts and wholly inapplicable issues in the case, and lost 
total sight of the real, and vital and material issues in 
the case, they being the only issues the jurors were to 
consider as jurors sitting in judgment of the defendant 
in these proceedings. 

3. 

The court committed plain error in permitting the 
prosecutor during his closing arguments to the jury, to 
accuse the defendant and defendant’s counsel of with- 
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holding evidence or alleged evidence from the court and 
jury, when there was absolutely no basis for such state¬ 
ments and accusations by the prosecutor. Nowhere in 
the evidence did it appear that the defendant or defend¬ 
ants counsel withheld any evidence or alleged evidence 
from the court or jury; and nowhere did it appear in 
the entire proceedings of this case that the defendant 
or defendant’s counsel had even the slightest intimation 
of anything concerning the prosecutor’s reckless and 
utterly false accusations. The prosecutor, wildly and 
recklessly, made up out of whole cloth these inane state¬ 
ments and vicious arguments to the jury. There were no 
facts in the case upon which the prosecutor based these 
most prejudicial remarks; they came only from his Hid 
imagination and were a fiction of his mind. The un¬ 
trained jury neither seeing nor hearing the court stop 
the prosecutor’s prejudicial arguments, may have be¬ 
lieved that the prosecutor could rightly so argue the 
case under the law, and the jury may have believed that 
there were facts or evidence in the case to permit 
argument being used, notwithstanding the fact that no 
such facts or evidence ever existed. 

4. 

The court erred in asking objectionable question^ of 
the witness, John F. Richards. If the prosecutor in¬ 
stead of the court had asked similar questions, defendant 
would have objected strongly to such questions; and de¬ 
fendant urges that objections to such questions asked by 
the prosecutor may have been properly sustained. How¬ 
ever, an objectionable question is not legally or properly 
sanctioned when such a question is propounded by the 
court instead of the prosecutor. Consequently, we sub¬ 
mit it was error for the court to ask objectionable 
questions of a witness and secure answers thereto. 
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5. 

The court erred in telling the jury that they must 
draw inferences from the evidence as fair inferences 
in the case. We submit that this is clear error upon the 
part of the court, since the court in effect, assumes the 
function of the jury and seeks to impose its .interpreta¬ 
tion and findings as to evidence, as decisive and binding 
upon the jury, instead of permitting the jury alone to 
draw such inferences as they may see fit from the . 
evidence, and to permit the jury alone to weigh the evi- » 
dence in such fashion as they alone choose to weigh it. 

6 . 

The court committed plain error in allowing the 
prosecutor in his closing arguments to tell the jury to 
convict the defendant as a principal and accessory in 
this case even though the jury may not be satisfied that 
he the defendant actually committed the larceny as 
charged in the indictment. There was no basis in law, 
nor in the evidence or any part of the procedings in 
this case, whatsoever, to warrant the prosecutor making 
such a statement as that to the jury. Therefore, failure 
on the part of the court to stop the prosecutor, sua 
sponte, or to correct such erroneous statements and utter¬ 
ances by the prosecutor, may have led'the untrained jury 
to actually believe that they could bring in a verdict of 
guilty against this defendant as a principal and accessory 
instead of being the actual person who allegedly com¬ 
mitted the alleged grand larceny. 

7. 

The court committed plain error in permitting the 
prosecutor to repeatedly argue to the jury that the un¬ 
explained possession of recently stolen property raises 
a presumption that the defendant was the thief. There- 
is no such presumption in the law, and the failure of the 
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court to stop the prosecutor from urging and mhking 
such' an argument, we submit was error. The untrained 
jury may have readily believed that such a presumption 
of guilt exists, if such facts obtain, and thus the pre¬ 
sumption of innocence always attending the defendant 
becomes obviated before the trial is concluded. For the 
prosecutor to make such a statement and for the court 
to. allow it to go before the jury, we submit was error. 

8 . 

The court erred in charging the jury that they should 
consider that the defendant had a deep personal interest 
in the result of the case, tempting him to strongly color, 
pervert, or withhold facts. This statement by the court 
we submit, was error. The untrained jury always look¬ 
ing to the court for guidance and legal information, may 
have been so impressed by that part of the court’s 
charge, as to firmly believe the import of the court’s 
remarks, and thus obviate and destroy from the case, the 
benefit which defendant is entitled to receive from the 
jury of having his own testimony weighed in the light, 
that the same was honest, frank and sincere testimony. 

9. 

The court committed plain error in charging the jury 
that an effect of defendant’s pardon restored him to 
such a right as the jurors themselves enjoyed, namely, 
to serve as jurors, the same as you in this case. Such 
a statement we submit was error on the part of the <}ourt. 
A jury sitting in judgment upon a man charged with 
committing a crime could hardly look upon him as one 
of their own, nor ever dignify him to exercise rights 
and privileges possessed by them; consequently, we sub¬ 
mit that such a statement was very prejudicial to the 
rights and interests of the defendant and hence was 
erroT. 
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10 . 

The court erred in failing to grant defendant’s motion 
for judgment of acquittal at the conclusion of the gov¬ 
ernment’s case. Defendant submits that it was apparent, 
when the government rested, that they had failed to 
make out a prima facie case against the defendant based 
on direct, substantial or meritorious evidence, in any 
wise pointing to guilt on his part for the offense charged. 

11 . 

The court erred in permitting the case to go forward 
after the close of the government’s case. Defendant sub¬ 
mits that a judgment of acquittal should have been 
granted unto him when the government rested, particu¬ 
larly so since the only evidence even hinting or suggest¬ 
ing guilt of the defendant, was, only a remote possibility 
of inferential evidence; there was not even substantial 
circumstantial evidence adduced by the government in its 
case pointing toward the guilt of the defendant herein. 

12 . 

The court committed plain error in refusing to grant 
defendant’s motion in arrest of judgment and for dis¬ 
missal of the case, and for a judgment of acquittal not¬ 
withstanding the verdict, and/or the defendant’s motion 
for a new trial when the same was made. Upon consid¬ 
eration of these motions the court should have had in 
mind the entire illegal conduct of the prosecutor through¬ 
out the trial of the case and particularly the wanton and 
erroneous conduct of the prosecutor as disclosed by his 
closing arguments. These things standing alone, should, 
immediately, have caused the court to grant defendant’s 
motions, and failure by the court to do so, defendant sub¬ 
mits, was error. 
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ARGUMENT 

1 . 

The defendant, Robert L. Richards, was indicted for 
the offense of grand larceny of an automobile. (J. App. 
3). During the course of the trial he took the stand to 
testify in his own behalf. (R. 269) (J. App. 23, 24, 
25, 26, 27, 28, 29). We submit that he made a 
good, sincere and convincing witness in his own be¬ 
half during his direct testimony and we urge, fairly 
convinced the jury of his innocence of the charge brought 
against him. We submit that the principal purpose of 
cross examination by the prosecutor was to destroy the 
good effect and beneficial value of defendant’s testimony 


before the jury by impeaching his credibility as a wit¬ 
ness and showing and revealing to the jury that he had 
a criminal record. This was done by the prosecutor, who, 
deliberately on cross examination asked the defendant 
if he was convicted on January 5, 1942 of the unauthor¬ 
ized use of a motor vehicle and sentenced to prison 
thereon. (J. App. 29). 

Prior to the asking of that question, the prosecutor 
and the court both had full knowledge that the defendant 
had received a full pardon for the offense of which 
he was convicted on January 5, 1942. That this full 
pardon was granted unto the defendant by the President 
of the United States on December 24, 1945. (J. App. 

26, 27, 42, 43). Thus, we submit, that the court com¬ 
mitted reversible error in allowing the prosecutor to im¬ 
peach or seek to impeach the credibility of the defendant 
as a witness in his own behalf by interrogating him as 
to a prior conviction. (J. App. 29). In the light of, 
and in the face of the pardon granted unto the defendant 
by the President of the United States on December 24, 
1945 (J. App. 26, 27, 42, 43), we submit it was the 
clear duty and obligation of the court to advise anq in¬ 
struct the prosecutor not to ask such a question. That 
it was the duty of the court to recognize the pardon 
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(J. App. 42, 43) as a prohibition to such a line of in¬ 
quiry, and thus sustain any and all objections on the part 
of defendant to the prosecutor’s asking of any questions, 
or pursuing any lines of inquiry seeking to show or re¬ 
veal the record of conviction of the defendant on Janu¬ 
ary 5,1942. 

In Ex parte Garland, 4 Wall. 333, 71 U. S. 333, the 
court said: 

“A pardon reaches the punishment prescribed for 
the offense and the guilt of the offender; and when 
the pardon is full, it releases the punishment and 
blots out of existence the guilt so that in the eye of 
the law the offender is as innocent as if he has never 
committed the offense.” 

In the case of Carlisle v. United States, 16 Wall. 147, 
83 U. S. 426, the court speaking through Mr. Justice 
Field said: 

“There has been some difference of opinion among 
the members of the court as to cases covered by the 
pardon of the President, but there has been none as 
to the effect and operation of a pardon in cases 
where it applies. All have agreed that the pardon 
not merely releases the offender from the punish¬ 
ment prescribed for the offense, but that it obliterates 
in legal contemplation the offense itself.” 

It has been held that the very essence of a pardon is 
that it releases the offender from the consequence of 
his guilt. See Osborn v. United States, 91 U. S. 474, 23 
L. Ed. 388. It has been held that an unconditional 
pardon of a felony effects a complete restoration of com¬ 
petency as a witness. See Boyd v. United States, 142 
U. S. 450. Hence, in the case at bar, the prosecutor had 
no right to inquire of the defendant on cross examina¬ 
tion while he was a witness testifying in his own behalf 
as to a prior conviction on January 5, 1942, ( J. App. 
29), since said defendant received a full pardon by the 
President of the United States, pardoning said offense 
on December 24, 1945. (J. App. 26, 27, 41, 42, 43, 44). 
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Hence, it was error for the court to permit the prosecu¬ 
tor to so inquire of the defendant. We submit that the 
prosecutor’s question concerning past conviction of the 
defendant was most prejudicial; and in all likelihood was 
decisive in causing the jury to bring in a guilty verdict, 
against the defendant. 

It has been held that the pardon blots out the offense 
pardoned and removes all its penal consequences. See 
U. S. v. Klein, 13 Wall. 128, 80 U. S. 128, 20 L. Ed. 519. 
It has been held that a pardon releases punishment and 
blots out existence of guilt. See U. S . ex rel Palermo v. 
Smith, 17 F. 2nd 534. 

Art. 2, Sec. 2, Constitution of the United States, pro¬ 
vides that the President of the United States shall have 
the power to grant reprives and pardons for offenses 
against the United States. The defendant was on the 
stand as a witness in his own behalf when the prosecutor 
on cross examination (and defendant contends contrary 
to law) sought to impeach his credibility, by inquiring if 
said defendant was convicted on January 5, 1942 for the 
felony of unauthorized use of a motor vehicle and sen¬ 
tenced thereon. (J. App. 29). This inquisition by the 
prosecutor referred to the commission of an offense 
against the United States by said defendant, since said 
offense for which the defendant was convicted on January 
5, 1942 occurred in the District of Columbia. Hence, the 
defendant herein was an eligible subject for receipt of a 
full presidential pardon on December 24, 1945. (J. App. 
42, 43, 44). There was put into evidence at the trial of 
the case below on behalf of the defendant his two honor¬ 
able discharges from service in the United States Army. 
(J. App. 41, 42). Hence, now, a fundamental and prin¬ 
cipal question for this court to decide is, what is the 
meaning of “full pardon” by the President of the United 
States. The Presidential Proclamation (J. App. 42, 43, 
44) granted unto the defendant, appellant here, a “full” 
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pardon. So far as defendant has been able to determine, 
we have not found to exist any authorities construing 
Presidential Proclamation 2676 (J. App. 42, 43, 44), 
dated December 24, 1945. Defendant vigorously contends 
that the law is, and the law should unequivocably be, that 
he, being the recipient of a full pardon from the President 
of the United States on December 24, 1945, was restored 
to full credit as a competent witness to testify in his own 
behalf; and therefore the prosecutor should have been 
precluded by the court from inquiring of the defendant 
on cross examination concerning his prior conviction on 
January 5, 1942. (J. App. 29). Failure by the court to 
so restrain the prosecutor, defendant contends, was error 
and therefore his conviction should be reversed. 

It has been held that the pardon is of the offense and 
as between the offender and the offended government, 
shuts out from sight the offending act. See Young v. 
V. S., 97 U. S. 39, 24 L. Ed. 992. Also see U. S. v. Wil¬ 
son, 7 Pet. 150, 32 U S 150, 8 L Ed. 640. It has been 
held that a full pardon restores one to all his civil rights 
and blots out the existence of guilt. See U. S. v. Com¬ 
manding Officer of 78th Division, U. S. A., 252 F. 314. 

It has been held that a pardon reaches both punish¬ 
ment prescribed for offense and offender’s guilt, and full 
pardon releases punishment and blots out guilt, so that 
offender is as innocent in eye of law as if he never com¬ 
mitted offense. See U. S. ex rel Consola v. Karmith, 27 
F. Supp. 461, affirmed C. C. A. 108 F. 2nd 178. It has 
been held that where an unconditional pardon has been 
granted, it gives a new credit and capacity and blots out 
the existing guilt and makes the victim as innocent as if 
he had never committed the offense See Bewnett v. U. S., 
88 Ct. Cl. 602. (1939). 

It has been held that when a pardon is full, it releases 
offense and punishment so that in the eye of the law of¬ 
fender is as innocent as if he had never committed the 
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offense. See In Re Ringnalda, 48 F. Snpp. 975. In the 
case of State ex rel Zcmgerle, 136 Ohio St. E. 371, the 
conrt held: 

“A full pardon purges away all guilt and leaves 
the recipient from a legal standpoint, in the same 
condition as if the crime had never been commitjted.” 

Also see Knapp v. Thomas, 39 Ohio St., 377, 381, 48 
Am. Rep. 462. 

Defendant submits that having received a full pardon 
from the President of the United States (J. App. 41, 42, 
43, 44), he was not and should not have been disabled in 
any way whatsoever from testifying in his own behalf; 
and that his credibility should not have been subject to 
attack by inquisition of the prosecutor of a prior convic¬ 
tion. The nature of a pardon is such, we contend, that 
it must be most favorably construed to the recipient 
thereof. A fortiori, we contend this is true, when the 
recipient of a full pardon from the President of the 
United States finds himself charged with a criminal of¬ 
fense such as in the case at bar and takes the staijd to 
testify in his own behalf. Failure upon the part of the 
trial court to recognize this right of the defendant and 
failure upon the part of the trial court to so honor and 
give effect to defendant’s full pardon granted by the 
President of the United States, was error. 

Defendant is a veteran of World War II who saw hon¬ 
orable service in the United States Army and performed 
valiantly on the field of battle (R. 602, 603) (J. App. 41, 
42) in the defense of this nation and for the principles for 
which this government stands and for the cause for which 
our country fought World War II to the bitter end. On 
December 24, 1945 the President of the United States re¬ 
warded this defendant and bestowed upon him a full par¬ 
don (J. App. 42, 43, 44) of the offense for which he was 
convicted on January 5, 1942 (J. App. 29). It is signifi¬ 
cant to note that defendant did not ask for this pardon 
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and did not seek the same. This full presidential pardon 
was bestowed upon the defendant; it was a gift unto him 
for his exclusive benefit and full redemption; it repre¬ 
sented a full restoration of defendant’s integrity and a 
full removal of all former legal disabilities, by a grateful 
executive acting on behalf of a grateful sovereign, the 
United States of America. 

In the case of Commonwealth of Pennsylvania ex rel 
Elmer Banks v. Cain, 28 A. 2nd. 897 the court said: 

“A pardon is the exercise of the sovereign’s pre¬ 
rogative of mercy. It completely frees the offender 
from the control of the State. It not only exempts 
him from further punishment, but relieves him from 
all the legal disabilities resulting from his convic¬ 
tion. It blots out the very existence of his guilt, so 
that in the eye of the law, he is as innocent as if he 
had never committed the offense.” 

To this effect see Diehl v. Rodgers, 169 Pa. 316, 32 A. 
424, 47 Am. St. Rep. 908. 

It is therefore respectfully urged that the trial court 
committed error for all of the reasons set forth above 
and that this court should unhesitatingly reverse the con¬ 
viction of the defendant by the jury below. 

2 . 

The defendant was precluded from having a fair trial. 
He "was denied due process of law because of the conduct 
of the prosecutor as hereinafter set forth. Because of 
the flagrant, illegal and wanton conduct of the prosecutor, 
the defendant’s right to a fair and impartial trial and 
verdict at the hands of the jury trying the issues in the 
case was impeded, beclouded, and prejudiced to an extent, 
not allowed by law in the trial of a criminal case. The 
prosecutor’s opening and closing final arguments and re¬ 
marks to the jury were devoted practically to, and indulged 
in an appeal wholly irrelevant to any facts or issues in 
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the case; and the only purpose and effect which these 
closing arguments were intended to have or could have 
had, was to arouse the suspicion, passion and prejudice of 
the jury against the defendant. (J. App. 31, 32, 33, 34, 
35, 36). On at least eleven different occasions as a mini¬ 
mum the prosecutor implored and asked the jury to Con¬ 
vict the defendant and to disbelieve him as a witness be¬ 
cause he failed, according to the prosecutor, “to tell the 
police” the exact address of Walter Nichelson in New 
York City. (J. App. 31, 32, 33, 34, 35, 36). Such state¬ 
ments by the prosecutor are plain error and we submit 
it was the duty of the court to stop the prosecutor, sua 
sponte, from making such remarks and continuing to make 
them continually in his closing argument. This, the court 
failed to do notwithstanding objections to such argument, 
and a fortiori the court’s plain duty to stop the prosecu¬ 
tor from indulging in such argument. 

No where in the record can it be found, and the record 
we submit, is entirely barren of a single iota of evidence 
anywhere, indicating knowledge on the part of defendant 
as to the exact whereabouts of said Walter Nichelson in 
New York City. The police at all times had as much 
knowledge of the whereabouts of Walter Nichelson as 
did the defendant; we say the police at all times always 
had more knowledge as to the whereabouts of said Walter 
Nichelson than did this defendant. Further, all avenues 
of inquiry and investigation and opportunity to learn of 
the whereabouts of said Walter Nichelson were available 
to the police and the authorities, and were most certainly 
not available to this defendant. 

The defendant when asked about the whereabout^ of 
Walter Nichelson by the police advised them that he V as 
in New York City (J. App. 25); the fact that defendant 
knew that Walter Nichelson was in New York City was 
clearly stated by defendant on cross examination by [the 
prosecutor wherein defendant stated that Walter Nichel- 
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son telephoned defendant from New York City on what 
he thought was March 7, 1950. (J. App. 25, 26). So, it 
is clear that the prosecutor and the police always knew 
that Walter Nichelson was in New York City as well as 
did the defendant, from at least March 7, 1950 on. When 
defendant was arrested on March 20, 1950, 13 days at 
least, after receiving the telephone call and a request for 
money from Walter Nichelson in New York City (J. App. 
26), defendant had no exact knowledge as to the where¬ 
abouts of Walter Nichelson in New York City. On 
March 20, 1950 or March 21 the police knew, since de¬ 
fendant told them, that he, Richards, had sent a Western 
Union money order in the amount of $50.00 to Walter 
Nichelson in New York City (J. App. 26, 41). Thus, the 
police knew, on March 20 or March 21,1950, that Nichelson 
was in New York City and at that time defendant Rich¬ 
ards had no greater knowledge as to his whereabouts than 
did the police. 

It was not until during the course of defendant’s trial 
on June 1, 1950 that he became aware of the exact ad¬ 
dress in New York City of where Walter Nichelson may 
have been on March 20 or 21; and he became aware of 
this only by the testimony of the witness Fred Neale, an 
employee of the Western Union, who testified on June 1, 
1950 in response to a subpoena duces tecum issued by 
defendant to bring records, that on March 7, 1950 that 
Walter Nichelson had a Western Union money order for 
$50.00 directed to him at an address designated Douglas 
Hotel, New York City. (J. App. 29, 30, 41). This in¬ 
formation was revealed only by a piece of paper in the 
exclusive possession of the Western Union Telegraph 
Company; and the information thereon was never made 
available to the defendant Richards until it was produced 
in open court by the witness Neal on June 1, 1950 (J. 
App. 29, 30, 41). Hence, repeated references by the pros¬ 
ecutor in his closing arguments to a matter absolutely 
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unsupported by any evidence, was most prejudicial to the 
defendant; and repeated references by the prosecutpr to 
the jury in his closing statements a matter wholly 
irrelevant to the issues in this case, we submit, cannot 
be other than plain error. Defendant submits that the 
court erred, clearly, in failing to stop the prosecutor from 
pursuing repeatedly this course of argument and that as 
a consequence thereof this court should unhesitatingly 
reverse the conviction of defendant in the court below. 


It is the duty of the prosecutor to prosecute fairly and 
stick only to the issues of the case; it is his further duty 
to prove beyond a reasonable doubt every material, ele¬ 
ment alleged in the indictment before he can conscien¬ 
tiously let the case be submitted to the jury for consid¬ 
eration. The prosecutor certainly cannot magnify wholly 
irrelevant facts and issues and exaggerate insignilicant 
matters; and the prosecutor cannot put into his Argu¬ 
ment and violently and repeatedly argue facts which do 
not exist in the case and upon which there is absolutely 
no evidence whatsoever to support such wanton and pre¬ 
judicial arguments. To permit such conduct on the part 
of the prosecutor, lowers his high public office from that 
of one fairly prosecuting on behalf of the sovereign, to 
the low, degraded level of a medieval seeking - 

vain, personal glory and aggrandizement at the expense 
of a helpless defendant. The untrained jury neither see¬ 
ing nor hearing interference by the court to restrain the 
prosecutor from arguing manifestly irrelevant facts and 
wholly inapplicable issues in the case, may have ^ven 
great weight to the statements of the prosecutor, and as 
a consequence thereof lost all sight of the real and ma¬ 
terial issues in the case, all to the detriment and prejudice 
of the defendant. We submit that the court should have 
recognized this immediately and should have acted, sua 
sponte, to protect defendant from this invasion of del‘end- 
ant’s rights to a fair and impartial trial, by the prosecu¬ 
tor. Failure to do so, we submit, was plain error. 
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All of the foregoing is supported by eloquent authority 
in the Supreme Court of the United States. A prosecu¬ 
tor cannot run amuck and lose sight of his sworn duty 
to protect the defendant, by prosecuting him fairly, only 
fairly, and in no other way. In the case of Viereck v. 
27. S ., 318 U. S. 236, the court said: 

“The defendant’s right to a fair trial in this case 
was prejudiced by the conduct of the prosecutor, who 
in his closing remarks to the jury indulged in an ap¬ 
peal wholly irrelevant to any facts or issues in the 
case, and the only purpose and effect of which could 
have been to arouse passion and prejudice. Such re¬ 
marks should have been stopped by the trial judge 
sua sponte.” 

The court further said in the case of Viereck v. 27. S., 
supra: 

“It is as much the duty of the prosecutor to re¬ 
frain from improper methods calculated to produce a 
wrongful conviction as it is to use every legitimate 
means to bring about a just one.” 

We submit, that in the case at bar, the prosecutor, vio¬ 
lated his duty to the defendant and to the court, and 
went far afield from the issues in the case. It was plain 
error for the court to so permit the prosecutor, even to 
start such an improper argument, and it was most cer¬ 
tainly error by the court to permit the prosecutor to con¬ 
tinue such an argument. 

In the case of Berger v. 27. S., 295 U. S. 78, the court 
said: 


“Misconduct of a U. S. Attorney in his cross- 
examination of witnesses and address to the jury, in 
a criminal case, may be so gross and persistent as 
to call for stern rebuke and repression—even for the 
granting of a mistrial—by the trial judge; and when 
not so counteracted, it may require the reversal of a 
conviction, particularly when weakness of the case 
accentuates the probability of prejudice to the ac¬ 
cused.” 


27 


In the case at bar, the prosecution’s case against the de¬ 
fendant, Richards, was most weak. The prosecution had 
no direct evidence to present against the defendant; the 
prosecution did not even have circumstantial evidence to 
present against the defendant; at most, if anything at all, 
the prosecution, presented only slight inferential evidence, 
tending or pointing toward the guilt of defendant, here, 
of the offense charged against him. It is submitted, that 
this court should reverse the conviction of the defendant 
below for the reasons stated herein. 

3 . 

We urge again that most certainly, the defendant was 
precluded from having a fair trial. He was denied due 
process of law because of the conduct of the prosecutor 
as hereinafter set forth. The court committed plain error 
in permitting the prosecutor during his ^closing arguments 
to the jury, to accuse defendant and even defendant’s 
counsel, of withholding evidence or alleged evidence from 
the court and jury. (J. App. 31, 32, 33, 34, 35, 36). This 
was most wanton conduct on the part of the prosecutor 
when it was clear and obvious from the record ana the 
evidence in this case, that no basis existed whatspever 
for the prosecutor’s remarks. On at least seven occa¬ 
sions in his closing arguments the prosecutor charged the 
defendant with, withholding evidence from the polipe (J. 
App. 31, 32, 33, 34, 35, 36); and on at least four occa¬ 
sions the prosecutor charged defendant’s counsel with, 
withholding evidence or alleged evidence from the police, 
(J. App. 34, 35, 36), all to the prejudice and harm of the 
defendant. It is apparent from examination of the record, 
that the prosecutor had not one iota of evidence upon which 
to predicate these false statements, and no basis in law or 
in fact or from anything in the entire case or proceedings 
to warrant such statements and utterances to the jury. 
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The prosecutor wildly, and recklessly made up out of 
whole cloth these inane statements and vicious arguments 
to the jury. These statements were made to the jury in 
the light of a total absence of facts in the case upon 
which to base any single one of those most prejudicial 
remarks; they came only from the reckless and wild imagi¬ 
nation of the prosecutor and could be the product only of 
a fiction of his mind. The untrained jury, notwithstand¬ 
ing the objections of counsel, neither seeing nor hearing 
the court stop or arrest the prosecutor’s prejudicial argu¬ 
ments, may have believed that the prosecutor could rightly 
so argue this case under the law, and the jury may have 
believed that there were facts or evidence in the case or in 
the procedure of trial of the case, recognized by the court, 
to permit such an argument being used by the prosecutor, 
notwithstanding the fact that no basis, facts, evidence or 
law ever existed to support the same. 

The cases of Viereck v. U. S., supra and B&rgerv. U. S., 
supra, most eloquently support this position of the de¬ 
fendant here. The court allowing the prosecutor to pur¬ 
sue this course of argument all to the prejudice and 
harm of the defendant, we submit, committed plain error. 
It is, therefore, submitted that this court should unhesi¬ 
tatingly reverse the conviction of the defendant below for 
the reasons stated herein. 


4. 

We submit that the court erred in asking objectionable 
questions of the witness, John F. Richards, (J. App. 21, 
22). Should the prosecutor have asked similar questions, 
defendant would have objected strongly to the court and 
would have sought to preclude the witness from making 
answers thereto. Defendant urges that the court in the 
light of reflection would probably have sustained objec¬ 
tions to such questions had they been asked by the prose- 
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cutor instead of having been propounded to the witness, 
John F. liichards, by the court. 


Defendant submits that an objectionable question is not 
and cannot be legally or properly sanctioned as allowable 
in the trial of a case merely because such a question is 
propounded by the court instead of the prosecutor. See 
State v. Allen, 100 Iowa 7, 69 N. W. 274; Hawkins v. J7. S., 
116 F. 569, 53 C. 0. A. 663; Lewis v. State, 55 Fla. 54, 45 
So. 998. Therefore, defendant submits, it was error for 
the court to ask objectionable questions of the witness and 
secure answers thereto. Thus, we urge this court to re¬ 
verse the conviction of the defendant for this error com¬ 
mitted by the lower court. 


Defendant urges that the Court erred in relating, in the 
presence of, and to the jury, that they must or should 
draw inferences from the evidence as fair inferences in 
the case. (J. App. 22). We submit that this was clear 
and plain error on the part of the court. This was 
error because the court in effect, sought to, and did as¬ 
sume the function of the jury, and in effect, the court 
sought to impose its interpretation and findings of, and 
as to the evidence, as decisive and binding upon the jury; 
the court should have realized, we submit, that the jury 
alone, without any suggestion from the court, should 
have been permitted to draw’ such inferences as they may 
have seen fit, from the evidence, and to permit the jury 
alone to w’eigh the evidence in such fashion as they alone 
chose to weigh it. We submit that it is for the jury 
alone to determine what is and what is not a fair infer¬ 
ence to be drawn from evidence adduced in a case, and 
that the court should not even, by the slightest hint, sug¬ 
gest to the jury that which they must or must not consider 
or accept as a fair inference from the evidence. See 
State v. AUen, supra; Hawkins v. U .S., supra; Lewis v. 
State, supra. 
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6 . 

We submit that the court erred in permitting the 
prosecutor in his closing arguments to seek to have the 
defendant convicted as a principal and/or accessory to 
the alleged crime in this case, if the jury did not believe 
that he, the defendant, personally stole the automobile 
himself. (J. App. 31, 34). We submit this was plain 
error on the part of the court to allow the prosecutor to 
make such a statement. The court should have stopped 
the prosecutor, sua sponte ; the court should have cor¬ 
rected that wrong and erroneous approach suggested to 
the jury by the prosecutor in reaching a decision and ver¬ 
dict in this case relative to defendant’s guilt; the court 
should have cleared up for the jury’s unequivocal under¬ 
standing of the issues to be decided in the case, and the 
court should have pointed out to the jury that the defend¬ 
ant could not be convicted as a principal or accessory in 
this case. This was so because the indictment (J. App. 2) 
did not so charge the defendant, nor was there any evi¬ 
dence in the case whatsoever to support a conviction of 
the defendant as a principal or accessory in the case. 

The propriety of urging this point of flagrant and wan¬ 
ton conduct on the part of the prosecufor as error in the 
case, and harm and prejudice to the defendant, in preclud¬ 
ing him from receiving a fair and impartial trial by the 
jury was made more clear and manifest later in the trial 
by a remark of the court outside of the hearing of the 
jury. (J. App. 38). At the conclusion of the case after 
the prosecutor in his argument made those damaging 
remarks, the prosecutor at the bench and outside of the 
hearing of the jury (R. 567, 568) requested the court to 
instruct the jury to find the defendant guilty, if he caused 
the automobile to be driven away, as well as if he had 
driven it away himself (J. App. 38; at that very point, 
however, the court refused the prosecutor’s request, stat¬ 
ing, “from the facts of this case I do not think that is 
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pertinent and I will deny it.” The jury, however, did not 
get the benefit of the court’s remark, and its refusal to so 
instruct, as the prosecutor desired, since this discourse 
transpired outside of their hearing. All that the jury 
had in mind was the erroneous argument of the prosecu¬ 
tor. We submit such erroneous remarks and statements 
of the prosecutor may have led the untrained jury to 
actually believe that they could bring in a verdict of guilty 
against this defendant as a principal and accessory in¬ 
stead of being actually the person who allegedly committed 
the offense of grand larceny, and so proven so by the evi¬ 
dence adduced by the prosecution beyond a reasonable 
doubt. Defendant submits that failure of the court to 
clear this matter up, sua sponte, was clear and plain error, 
and that defendant’s conviction should be reversed, 

7. 

Defendant submits that the court erred in permitting 
the prosecutor to repeatedly argue to the jury that the 
unexplained possession of recently stolen property raises 
a “presumption” that the person having such possession 
is the thief. (J. App. 33, 34). We submit that this was 
plain error on the part of the court. Most certainly this 
was error on the part of the court, to allow the prosecutor 
to repeatedly make that statement and argument over ob¬ 
jection of defendant. 

We submit that it is elementary in the law, that no such 
presumption of guilt of the defendant existed in this case. 
There was absolutely no basis whatsoever in the law or 
facts of this case to warrant the prosecutor making the 
unequivocal statement to the jury that from the evidence 
in this case, the defendant was presumed to be the thief. 
(J. App. 33, 34). Defendant submits that failure |>f the 
court to stop the prosecutor sua sponte, and further that 
the failure of the court to make clear to the jury in un¬ 
equivocal and clear terms that no such presunliption 
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existed in the law against this defendant was plain error 
and that this court should reverse the defendant’s convic¬ 
tion below. 

8 . 

Defendant submits that the court erred in its charge to 
the jury when the court stated that the defendant may 
have had a temptation, as a result of a deep personal in¬ 
terest in the result of the case, to color, pervert his testi¬ 
mony, or withhold facts from the jury. Further, that the 
jury should consider this in weighing the evidence and in 
determining how far or to what extent, if at all, defend¬ 
ant’s testimony is worthy of credit. (J. App. 36). See 
State v. Allen , supra and Hakwins v. U. S supra. 

The untrained jury always looks to the court for guid¬ 
ance and legal information. The jury may have been so 
impressed by that part of the court’s charge, as to firmly 
believe the import of the court’s remarks, and thus obviate 

and destrov from tiie case the benefit which the defendant 
•> 

was entitled to receive from the jury, namely, the consider¬ 
ation of weigh^n^his own testimony in the light that the 
same was honest, frank, and sincere testimony. It is sub¬ 
mitted that this was error and that this court should 
reverse the conviction of the defendant below\ 

9. 

Defendant submits that it was plain error for the court 
to charge the jury, as was done, regarding the effect of 
defendant’s pardon relative to the restoration of defend¬ 
ant’s rights. (J. App. 37). The court unequivocally in 
its charge told the jury that the defendant, who was sit¬ 
ting on trial for his liberty before them, as a result of 
the pardon granted to him (J. App. 42, 43, 44) was 
restored to the right to serve as a juror, the same as you 
jurors sitting in this case. (J. App. 37). Such a state¬ 
ment, we submit, was most prejudicial to the rights and 
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interests of the defendant. A jury sitting in jud 
upon a man charged with committing a crime, 
hardly look upon him as one of their own, on an 
plane; nor could the jury hardly ever dignify the de¬ 
fendant on trial before them, to exercise rights and privi¬ 
leges possessed by them, the jury, then and there. 

Human experience teaches that jurors sitting in judg¬ 
ment upon a defendant, deciding his fate, as to whether 
or not he is a criminal, could hardly look upon hpn as 
one of their own equals while deciding his fate. Hence, 
we submit, such a statement by the court was most pro¬ 
judicial to the rights and interests of the defendant and 
hence was error, for which this court should reverse the 
conviction obtained in the court below*. 

10 . 

Defendant submits that the court erred in failing to 
grant defendant’s motion for judgment of acquittal it the 
conclusion of the government’s case (J. App. 16). We 
submit that it was clear and apparent, when the govern¬ 
ment rested its case that the prosecution had failed to 
make out a prima fac ie case against the defendant based 
on any direct, substantial, or meritorious evidence. De¬ 
fendant submits that the government produced no direct 
evidence tending to show larceny on the part of the de¬ 
fendant; that the government did not produce any sub¬ 
stantial or meritorious circumstantial evidence pointing 
to guilt on the part of the defendant for the offense 
charged. Hence, failure on the part of the government 
to make out a prima facie case against the defer dant 
based on worthy evidence, warranted the forthwith dis¬ 
missal of the charges against defendant then and t|iere. 
We submit that failure of the court to recognize this .lack 
of adequate, prima facie proof, of a crime attributable to 
defendant at the conclusion of the prosecution’s case, 
was error, and that this court should reverse the convic¬ 
tion of the defendant below. 


gment 

could 

equal 
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11 . 

Defendant submits that it was error for the court to 
permit the case to go forward after the close of the gov¬ 
ernment’s case (R. 125-129) (J. App. 16). We urge that 
the court erred in this respect for the reason that if the 
case presented by the prosecution produced anything at 
all whatsoever to support its indictment against the de¬ 
fendant, the government’s case revealed only possible, in¬ 
ferential evidence of guilt. In the absence of substantial, 
direct evidence, or substantial circumstantial evidence 
making out a case against the defendant, we urge it was 
the duty of the court to grant a judgment of acquittal 
forthwith, and cause a cessation of any further progress 
of the case. It is urged that where only possible infer¬ 
ential evidence of guilt can be attributed to the defendant, 
the court committed error, for letting the case go to the 
jury, for the reason that the jury had before it, only that 
level and quality of evidence upon which they could do 
nothing more than merely speculate as to the guilt of the 
defendant. Thus, failure of the court to acquit the de¬ 
fendant and cease further trial of the case was error and 
we urge this court to reverse the conviction of the de¬ 
fendant below. 

12 . 

Defendant susbmits that it was plain error for the 
court to refuse to grant defendant’s motion in arrest of 
judgment and for dismissal of case and for a judgment 
of acquittal notwithstanding verdict, and/or defendant’s 
motion for a new trial. (J. App. 7, 8, 9). Upon consid¬ 
eration of these motions, the court should have had in 
mind, the entire illegal conduct of the prosecutor through¬ 
out the trial of the case; and the court should have par¬ 
ticularly had in mind the prosecutor’s demeanor and his 
wanton and improper conduct as disclosed and made man¬ 
ifest by his closing arguments to the jury. These things 
standing alone should have, forthwith, caused the court to 
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grant defendant’s motions aforesaid, and failure by the 
court to do so, defendant submits, was error; because of 
the court’s failure to recognize the necessity of granting 
defendant’s motions in the light of what transpired, and 
particularly so with respect to the conduct of the prose¬ 
cutor in his closing arguments, defendant submits, is ade- 
quite and ample reason for this court to reverse the ver¬ 


dict of guilty brought in against the defendant in the 
court below. 

CONCLUSION 


Defendant respectfully submits upon all of the premises 
considered herein, and for the foregoing reasons set forth 
herein, it is sincerely urged to the court, that the verdict 
and judgment of the court below in this cause should be 
reversed. 

Respectfully submitted, 

Josiah Lyman 
1025 Connecticut Ave. N. W. 
Washington, D. C. 

Attorney for A 

Kathbyn M. Schwabz 
1346 Connecticut Ave., N. W. 
Washington, D. C., 

Attorney for AppdUmt. 
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United States Court of Appeals 
for the District of Columbia Circuit 

Filed Jun 28 1950 Joseph W. Stewart, Clerk 

Form of Clerk's Statement of Docket Entries to Be 
Forwarded Under Ride IV 


(To accompany duplicate notice of appeal to the United 
States Circuit Court of Appeals) 

District Court of the United States 
for the District of Columbia 
Criminal No. 689-50 

UNITED STATES OF AMERICA 

v. 

ROBERT L. RICHARDS 

1. Indictment for Grand Larceny filed May 8, 1950. 

2. Arraignment May 12,1950. 

3. Plea to indictment Not Guilty, May 12, 1950. 

• • • • 

5. Trial by jury, May 29,1950. 

6. Verdict or finding of guilt, GUILTY as indicted, 
June 1,1950. 

7. Judgment—(with terms of sentence) Twenty (20) 
months to Five (5) years. KIRKLAND, J. Entered 
June 16,1950. 

8. Notice of appeal filed June 27,1950. 

Date June 28,1950. 

Attest Harry M. Hull, Clerk. 
By: /s/ Helen M. McIntosh, 

Helen M. McIntosh, 

Deputy Clerk. 
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573 Filed in Open Court May 8 1950 

Harry M. Hull, Clerk 

Indictment 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

Holding a Criminal Term 
April Term, 1950 
The United States of America 
v. 

Robert L. Richards 

Criminal No. 689-’50 
Grand Jury No. 468-50 

Grand Larceny (22-2201 D. C. Code) 

The Grand Jury charges: 

On or about February 9, 1950, within the District of 
Columbia, Robert L. Richards stole the property of Ed¬ 
ward S- Jones, of the value of about $1250.00, consisting 
of the following: one automobile, of the value of twelve 
hundred and fifty dollars. 

/s/ George Morris Fay 
Attorney of the United States 
in and for the District of Columbia. 

A True Bill: 

/s/ Charles E. Steidel 
Foreman. 


574 Filed May 12 1950 Harry M. Hull, Clerk 

Plea of Defendant 

On this 12th day of May, 1950, the defendant 
Robert L. Richards, appearing in proper person, teing 
arraigned in open Court upon the indictment, the sub¬ 
stance of the charge being stated to him, pleads not 
guilty thereto. 

The defendant is granted leave within Ten (10) Days 


4 A 


to withdraw said plea and otherwise plead as he may be 
advised. 

By direction of 
/s/ Burnita S. Matthews 

Presiding Jndge 
Criminal Court # 4 

Harry M. Hull, Clerk 
By Oscar Altshuler, Deputy Clerk 

Present: 

United States Attorney 
By /s/ Harold Bacon 

Assistant United States Attorney 
/s/ Edward L. Bettis 
Official Reporter 

• • # • 

575 Filed May 20 1950 Harry M. Hull, Clerk 

Motion to Dismiss Indictment 

Comes now the defendant, Robert L. Richards, by his 
counsel of record in the above-entitled cause, and respect¬ 
fully moves this Honorable Court to dismiss the indict¬ 
ment filed herein, and for reasons therefor, says as fol¬ 
lows : 

1. That the indictment is vague. 

2. That the indictment is indefinite. ' 

3. That the indictment does not state an offense J 
against the United States. 

4. That the indictment fails to properly apprise the 
defendant of the nature of the offense alleged to have 
been committed. 

5. And for other reasons to be presented at the hear¬ 
ing of this matter. 

/s/ Josiah Lyman 
Josiah Lyman, 

1025 Connecticut Ave., N. W-, 
Washington, D. C., 

Attorney for Defendant. 
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• • • • 

576 Filed May 20 1950 Harry M. Hull, Clerk 

Motion for Bill of Particulars 

Comes now the defendant, Robert L. Richards, and re¬ 
spectfully moves the Honorable Court to require and or¬ 
der the Government to furnish him a bill of particulars 
setting forth the following facts in order that he may be 
properly advised of the nature of the offense charged 
and prepare his defense: 

1. The date of the alleged offense charged. 

2. The hour and period of time, day or night, at and 
within which defendant is alleged to have committed the 
offense charged against him. 

3. A description of said, one automobile, of which it 
is charged the defendant stole in this matter. 

4. The name and kind of said, one automobile. 

5. The year and make of said, one automobile. 

6. And other matters and the reasons therefore to be 
presented at the hearing of this motion. 

/s/ Josiah Lyman 
Josiah Lyman 

1025 Connecticut Avenue, S’. W., 
Washington, D. C., 

Attorney for Defendant. 

• • • • 

577 Filed May 26 1950 Harry M. Hull, Clerk 

Bill of Particulars 

In conformance with the Court’s order granting de¬ 
fendant’s motion for a Bill of Particulars the following 
facts are hereby set forth: 

1. The indictment charges the date of the alleged of¬ 
fense as on or about February 9, 1950. The Government 
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more specifically sets forth this date as February 8th or 
9th, 1950. 

2. The indictment charges the larceny of one automo¬ 
bile of the value of $1250. The Government more specifi¬ 
cally identifies this automobile as a Chrysler, 4-Door 
Sedan, 1946 Model. 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ Harld H. Bacon 
Harld H. Bacon 
Assistant United States 
Attorney 
• • • • 

578 Filed May 26 1950 Harry M. Hull, Clerk 

Order Requiring Government to Furnish 

Defendant With a Bill of Particulars 
Upon consideration of the motion of the defendant, 
Robert L. Richards for a Bill of Particulars in this cause, 
and after a hearing on said motion and the arguments of 
counsel in open Court, it is by the Court, 

ORDERED, that defendant’s motion for a Bill of Par¬ 
ticulars be and the same hereby is granted to the follow¬ 
ing extents, namely, that the government, be and it is 
required to furnish a Bill of Particulars unto defendant 
herein, setting forth (1), with greater definiteness the 
date of the alleged offense with which defendant is 
charged in the indictment; and (2) the kind, year and 
make of the alleged automobile, charged to have been 
stolen herein by the defendant. 

By the Court: 

Jennings Bailey, 

Judge. 

• • • • 
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Filed Jun 1 1950 Harry M. Hull, Clerk 
On this 1st day of June, 1950, came again the 
parties aforesaid, in manner as aforesaid, and the same 
jury as aforesaid in this cause, the hearing of which was 
respited yesterday; whereupon the said jury upon their 
oath say that the defendant is guilty as indicted; there¬ 
upon each and every member of the jury is asked if that 
is his or her verdict and each and every member thereof 
say that the defendant is guilty of Grand Larceny as 
indicted. 

The case is referred to the Probation Officer of the 
Court and the defendant is committed to the District Jail. 

By direction of 
/s/ James R. Kirkland 
Presiding Judge 
Criminal Court # 3 


581 Filed Jun 7 1950 Harry M. Hull, Clerk 

Motion in Arrest of Judgment f and for Dismissal / 
of Case , and for a Judgment of Acquittal, 

Notwithstamding Verdicit / 

Comes now the Defendant, Robert L. Richards, by his 
counsel of record in this cause and moves the Court to 
grant a motion in arrest of judgment in this cause anc| to 
enter an order herein dismissing this case and indict¬ 
ment, and to enter an order herein for a judgment of ac¬ 
quittal notwithstanding the verdict in this case, and £or 
reasons therefor, says as follows: 

1. That the verdict of the jury was contrary to the 
evidence. 

2. That the verdict was contrary to law. 

3. That the prosecution did not make out a pripia 
facie case against the defendant, upon the conclusion of 
the government’s case in chief; that therefore, at that 
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time, the Court should have granted a judgment of ac¬ 
quittal unto this defendant. 

4. That the prosecution did not prove all material al¬ 
legations set forth in the indictment, and that so failing 
to do, this court should now grant a judgment of acquittal 
unto this defendant. 

5. That the court should not have permitted this case 
to go to the jury for decision, because of the fact that 
upon the evidence presented in this case, there was naught 
left for the jury to do, but to guess and speculate as to 
the guilt of the defendant. 

6. That obvious and manifest error, and irreparable 
error and damage unto the rights of this defendant oc¬ 
curred in this cause, and was committed in this case, and 
because of this, the Court should grant, this, the defend¬ 
ant’s motion herein. 

7. That the prosecution failed to prove or to make out 
a case of larceny against this defendant, according to law, 

and the requirements of the statute. 

582 8. That the defendant, due to improper argu¬ 
ment of the prosecution, and due to the admission 

into evidence, of legally inadmissable evidence, was preju¬ 
diced in this case, all to his detriment, and therefore, the 
Court should grant this, defendant’s motion herein. 

9. And for other reasons to be presented at the hear¬ 
ing of this matter. 

• • • • 

583 Filed Jun 7 1950 Harry M. Hull, Clerk 

Motion for a New Trial 

Comes now the defendant, Robert L. Richards, by his 
counsel of record and respectfully moves this Honorable 
Court for a new trial in the above-entitled cause, and 
for reasons therefor, says as follows: 

1. That the verdict of the jury was contrary to the 
evidence. 


2. That the verdict was contrary to the weight of the 
evidence. 

3. That the verdict was contrary to law. 

4. That the Court should have granted a judgment 
of acquittal unto this defendant, upon the conclusion of 
the government’s case. 

5. That the case presented by the prosecution, did pot 
make out a prima facie case, warranting the Court to 
permit this case to go forward before the jury. 

6. That the court should have granted a judgment 
of acquittal unto the defendant at the close of defend¬ 
ant’s case, and at the close of all of the evidence in 
this case. 

7. That there were no factual issues to go to the 
jury in this case, upon the close of all of the evidence, 
and that the jury could not properly deliberate upon the 
guilt or innocence of this defendant, but could only 
guess and speculate, in this case. 

8. That obvious error and irreparable error occurred 
in this case, and was committed in this case, and because 
of this, the Court should set aside the verdict of this jtTy. 

9. And for other reasons to be presented at the hear¬ 
ing of this matter. 

# * • • 

585 Defendant's Instruction No. 1 

The court instructs the jury that the law does 
not attach a presumption of guilt to any given circum¬ 
stance; nor does it require the accused to overcome any 
inference or presumption which the jury may be author¬ 
ized to draw from the evidence in the case; and it is the 
law that if the jury entertains a reasonable doubt as to 
the guilt of the defendant after a full consideration of 
all the evidence in the case, then the jury should bring 
in a verdict of not guilty. 

Gr as amended 

Objections Noted 
JRK 
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• • • • 

586 Defendant’s Instruction No. 3 

The jury are instructed as a matter of law that an 
inference or presumption of possession alone, uncorrobo¬ 
rated by any proof of any overt act of larceny by the 
defendant, is not enough to establish guilt, and if the 
jury does not believe beyond a reasonable doubt that 
the defendant stole the automobile, then they must find 
him not guilty. 

Denied 

Objection noted 

JRK 

• • • • 

588 Defendant’s Instruction No. 8 

The jury is instructed that the defendant is not 
required to satisfactorily explain his alleged possession 
of the allegedly stolen automobile in order to avoid the 
conclusion of guilt. The most that can be required of 
Defendant in such case is that the circumstances be such 
as shall raise a reasonable doubt whether the alleged 
possession has been acquired otherwise than by the crime 
charged, and that being done, the defendant is entitled 
to an acquittal, at your hands, and you must bring in a 
verdict of not guilty. 

Gr as amended 

Objection noted 
JRK 

• • • • 

589 Filed Jun 19 1950 Harry M. Hull, Clerk 

On this 16th day of June, 1950 came the attorney 
for the government and the defendant appeared in per¬ 
son and by counsel, Josiah Lyman, Esquire 

IT IS ADJUDGED that the defendant has been con¬ 
victed upon his plea of not guilty and a verdict of guilty 
of the offense of grand larceny as charged and the court 
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having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing 
to the Court, 

IT IS ADJUDGED that the defendant is guilty as 
charged and convicted. 

IT IS ADJUDGED that the defendant is hereby com¬ 
mitted to the custody of the Attorney General or his 
authorized representative for imprisonment for a period 
of Twenty (20) months to five (5) years. 

IT IS ORDERED that the Clerk deliver a certified 
copy of this judgment and commitment to the United 
States Marshal or other qualified officer and that the 
copy serve as the commitment of the defendant. 

/s/ James R. Kirkland 

United States District 
Judge 

• # • • 

590 Filed Jul 11 1950 Harry M. Hull, Clerk 

Order Modifying Judgment & Commitment 

It is this 30th day of June, 1950, 

ORDERED that the Judgment and commitment en¬ 
tered in the above-entitled case on the 16th day of 
June, 1950, be and the same is, hereby modified by strik¬ 
ing that portion of the said judgment and commitment 
which appears in the fourth paragraph reading as fol¬ 
lows: 

“Twenty (20) months to five (5) years” and in its 
place and stead the following is hereby substituted: 

“Thirteen (13) months to five (5) years”. 

BY THE COURT 

/s/ James R. Kirkland 

United States District 
Judge. 

• • • * 



12 A 


592 Filed June 27 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Robert L. Richards, 
District Asylum and Jail, 19th & C Sts., S. E., Wash¬ 
ington, D. C. 

Name and address of appellant’s attorney Josiah 
Lyman, 1025 Connecticut Avenue, N. W., Washington, 
D. C. 

Offense Grand Larceny 

Concise statement of judgment or order, giving date, 
and any sentence 

Defendant found guilty on indictment, (one count in¬ 
dictment) of grand larceny. The court did, on June 16, 
1950, sentence the defendant to imprisonment for a term 
of from 20 months to 5 years. 

Name of institution where now confined, if not on bail 
District Asylum and Jail, 19th & C Sts., S. E., Wash¬ 
ington, D. C. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit from the above-stated judgment. 

June 27,1950 

Robert L. Richards 
Appellant 

• • • • 

5 Edward 8. Jones 

• • • • 

6 Direct Examination 

• • • • 

12 THE COURT: Very well. Let them be ad¬ 
mitted, subject to your objection. 

(The skirt and the button, heretofore marked for iden¬ 
tification as Government Exhibits 1 and 2, respectively, 
were accordingly received in evidence.) 
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BY MB. BACON: 

Q Sir, I will give you No. 1 and No. 2. Will you 
show us how Government Exhibits 1 and 2 are con¬ 
nected, if they are connected. Show the jury. A This 
button came off right here. There are two buttons miss¬ 
ing, as you can see. The other one we have not 
13 yet located. There were five buttons on the skirt. 
There are only four on here now, with this one. 
Q When did your wife miss a button from her skirt? 
MR. LYMAN: I object to that, Your Honor. How 
can he know? 

THE COURT: We will find out in a moment. 1 will 
overrule the objection and you may ask him. 

Have you the date? 

BY MR. BACON: 

Q What was the date? A The date I cannot say. 

• * • • 

Howard T. Poole 

23 Cross Examination 

• • * • 

24 Q But you don’t know whether it •would run? 
A I do not. 

25 Q And, as a matter of' fact, you couldn’t tell 
this Court or jury, give them the slightest opinion, 

whether or not the engine was actually damaged inter¬ 
nally, could you ? A I could not. 

• • • • 

26 THE COURT: At the time, did you get a cer¬ 
tificate of title from the man you bought this car 

from, or through the insurance company? 

THE WITNESS: I did. I got it direct from the 
owner. 

THE COURT: And at the time of sale to Mr. Rich¬ 
ards, was that certificate endorsed by you? 

THE WITNESS: It was. 

THE COURT. And what was the certificate?!—A 
Maryland or District, or what is it? 
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THE WITNESS: A Maryland title, Your Honor. 

# * • • 

Edward T. Jones 

28 Cross Examination 

* * • • 

31 Q Is it your testimony there is no other button 
like this in Washington or in the world? A I 
did not say that, sir. 

Q Do you know this man? A As of March 20 I 
knew him. 

Q Did you ever see him before in your life, before 
March 20? A No, sir. 

34 Q Mr. Jones, did you see this defendant take 
your automobile? A No, sir; I didn’t see any¬ 
body take my car. 

Q Do you understand my question? Did you see 
this defendant take your automobile? A No. 

Q You are not telling this Court and jury now, are 
you, that he took your automobile, are you? A No, sir; 
I am not. 

• • * • 

36 Edward I. Levenson 

m m • # 

Direct Examination 

• # * • 

37 Q In the month of February, 1950, did you 
have an occasion to buy an automobile from one 

Robert L. Richards? A I did. 

Q What type of automobile did you buy? A A 1948 
Chrysler, four-door sedan. 

Q And what color was this automobile? A Black. 

• • • • 

38 Q And when Mr. Richards sold you the car, 
did he have a title to the car? A Yes; he had a 

title to a 1948 car with 1948 numbers on it. 

* * * * 
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39 Q What was the date of this sale? Do you 
recall that? A The 17th of February, 1950. 

* * * * 

52 AlpheUrS B. Masters 

* * # * 

72 Cross Examination 

# * • # 

84 Q Once inside that building, did you see any 
partitions? A Yes, sir; there was a partition in 

there. 

Q Was it down the center of the building? A Ap¬ 
proximately the center. I don’t know whether it was 
exactly at the center or not. 

# • # * 

85 Q Yes, sir. On one side of the partition in 
this building there were building materials, were 

there not? A That is right. 

Q You saw them? A Yes, sir. 

* # * * 

93 Charles I. Smith 

* # # * 

Direct Examination 

• • * • 

108 Q I am speaking now of the automobile sold 
to Mr. Levenson. A He told me that he bcjught 
this car from the Federal Auto Parts and had it craned 
out to Rockville to be repaired, and that he engaged a 
man by the name of Walter Nickelson to repair il; for 
him, and he sold it to Mr. Levenson. 

• * • • 


16 A 


117 On Defendant's Motion for Directed Verdict 

(md for Judgment of Acquittal 

• • • • 

118 The Government in the presentation of its case 
has not produced one iota of evidence pointing 

towards guilt of larceny by this defendant who stands 
here charged at the bar. There has been no evidence 
whatsoever introduced that the defendant Richards stole 
this automobile. There is no direct testimony; there is 
no inferential testimony; there is not even circumstantial 
evidence or testimony which would support the charges 
set forth in the indictment of grand larceny. 

It might be that the prosecution could consider some 
other offense. And I only say that for purposes of argu¬ 
ment. But certainly it is not related to the offense of 
grand larceny, as I understand the law, as setting forth 
and defining the offense of a felonious taking of property. 

There has been no showing that he had anything to do 
with anything in that garage. There has been no show¬ 
ing of ownership of the garage, no showing of operation 
of the garage or any other building. 

• * • • 

130 MR. BACON: The Government asks that it be 
allowed to recall Mr. Jones. 

THE COURT: Very well. 

MR. BACON: The Government had rested on Mr. 
Levenson’s testimony of the $1,100. 

MR. LYMAN: I object to the recalling of Mr. Jones 
at this stage of the case. 

THE COURT: Very well. The Court will permit the 
Government to reopen. 

MR. LYMAN: I feel that the best interests of justice 
will be served by not doing that, and I note an exception, 
Your Honor. 

THE COURT: Very well. 

• . • • • 
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132 Charles I. Smith 

• • • • 

Further Cross Examination 

• • • • 

135 Q Have you been looking very hard for Walter 
Nickelson? A We tried to locate him—and also 

the Probation Officer. 

* * * • 

Q Why is the Probation Officer looking for Walter 
Nickelson? A He is on probation and he has not been 
able to make contact with his probation officer. 

136 Q What do you mean, “on probation”? A He 
is on probation. 

Q For what? A Some kind of a larceny he com¬ 
mitted. 

Q How long ago? A That I don’t know. 

Q Recently? A That I don’t know either. 

Q So neither you have been able to find Walter Nickel¬ 
son, nor has the Probation Officer been able to find Walter 
Nickelson. Is that correct? A That is right. 

Q Are you still looking for Walter Nickelson in con¬ 
nection with this case? A We would like to talk to 
him, yes, sir. 

Q My question is, are you still looking for Walter 
Nickelson in connection with this case? A We are. 

Q Did Walter Nickelson ever testify before the grand 
jury in this case? A No, sir. 

• • * • 

137 Redirect Examination 

# * • • 

Q You say you are looking for Walter Nickelson? 
A Yes, sir. 

• • • • 
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207 June E. Richards 

* • • • 

Direct Examination 

# • • • 

Q Can you tell this Court and jury if your 

208 husband was away from you at any time between 
February 1st and February 17th, 1950? A No, 

sir. 

Q At night? A No. 

• * * * 

Q Where was he on the night of February 7, 1950? 
A At home. 

Q Who with? A Me. 

Q Where was he on the night of February 8, 1950? 
A At home. 

Q Who with? A With me. 

Q Where was he on the night of February 9, 

209 1950? A At home. 

Q Who with? A Me. 

Q Where was he on the night of February 10, 1950? 
A At home. 

Q Who with? A With me. 

Q What time do you folks usually retire? A Around 
11 o ’clock, 11:30 at the latest usually. 

• • * • 

215 John F. Richards 

* • * * 

Direct Examination 

* • • • 

224 MR. LYMAN: But Your Honor rules that I 
cannot offer the plans in evidence? 

THE COURT: That is right. 

• • # • 

MR. BACON: The Government stipulates that the 
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defendant in this case was in a joint venture with j his 
brother, John F. Richards, in a roofing and construction 
business and was so engaged in the period of November, 
1949, through March, 1950. 

• * • * 


227 Q Did you store any materials there? A I 
stored some of my roofing materials there. 

Q What else did you store there? A Nails, tar 
paper, roofing material and two trucks. 


229 Q Now, you say after the damaged car was 
bought and brought out there, he went where? 
Where did your brother go? A He went down to the 
employment bureau to hire a mechanic. 

Q Was he successful in hiring one there? A Yes> he 
was. He hired one Walter Nichelson. 

Q When did Walter Nickelson first come out there? 
A The first I saw him w T as around the 20th of Janu¬ 


ary. 

230 Q What year? A 1950. 

Q Now tell us about Walter Nichelson. Is he 
white or colored? A Colored. 

Q How did he impress you, sir? A Very intelligent, 
very clean cut. 

# * • * 


Q Did he do any work on your trucks? A Yes, he 
did. 

Q Was he paid for that work? A He was paid for it. 

Q What kind of a mechanic was he? A He was an 
A-l mechanic, one of the best, one of the fastest men I 
have ever seen work with tools. 

Q Did he know his business? A He knew his busi¬ 
ness, definitely. 

Q Would you say he knew his business just casually, 
circumspectly, or did he know it thoroughly? A He 
knew it thoroughly. 
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• • • • 

234 Q Did you hear any other discussion at that 
time? A Yes, I did. 

Q What was it? Tell the Court and jury. A Wal¬ 
ter Nickelson said he had located a body and chassis of 
an automobile that had parts that would fit the car that 
Bob had that he was trying to repair, or that he was 
trying to repair for Bob. 

• * * • 

235 Q Did he ask for money? A Yes, he did. He 
said it would take $300 to buy it and bring it into 

the garage. 

Q Was Walter Nichelson given any money? A He 
was given $310 at that time. 

Q When was that? A The 6th of January. 

Q What? A 6th of February, the day I went out 
to pick the truck up. 

Q Who gave Walter Nichelson $310? A Bob gave 
the money. Bob was a little short and borrowed $50 
from me. I gave him $70 for the repairs to the truck, 
and lent him $50 out of my pocket. 

Q Did you see your brother give Walter Nichelson 
$310? A I saw him give it to him and saw him put it 
in his pocket. 

Q Who put it in his pocket? A Walter put it in his 
pocket. 

• • • • 

237 Q Now, did you ever see anyone else out there 
with Nichelson working around that building? A 
Yes, sir. He had two or three other fellows there. I 
have seen two there at one time that I know of, and they 
were talking about a third. So I imagine they had three 
there at some time. 

Q White or colored fellows? A Colored fellows. 

Q Were they doing anything with Nichelson? A They 
were helping Nichelson, helping with his work. 


Q Did there come a time when you learned that 
Nichelson stated he had rebuilt Bobs damaged car that 
he bought from Federal Auto Parts? A Yes. 

Q When was that? A Around the 13th or 14th of 
February. 

# # * * 

238 Q What was the nature of that discussion? A 
Well, he called to tell me that Walter had seme 

money coming to him and wanted me to make out a check 
to Walter for $50. 

239 Q Did you make out such a check? A Yes, 
I did. 

Q Who told you to give it to Walter? A My brother, 
Bob. 

* # # • 

240 Q Is this check endorsed, sir? A Yes. 

Q By whom? A Walter L. Nichelson. 

* * • * 

248 Cross Examination 

* • • • 

260 Q How was this money given to Mr. Nichelson? 
By check? A Cash. 

Q All of it in cash? A All of it in cash. 

Q Do you know where Mr. Nichelson is now? A No, 
I do not. 

Q Do you know which city he is in? A No, I do 
not. 

* * # # 

BY THE COURT: 

263 Q How did that get to the premises? Was it 
towed in on its own wheels, or what? A I don’t 
know. I had no knowledge of it from after Mr. Walter 
Nichelson received the money to buy it. 

Q How soon after that was it, from the middle of 
February, when you saw the car fixed up? A It was 
from the 6th of February until the middle of February 
until I saw the car. 
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Q You say approximately nine days? A Nine or 
ten days. 

• • • • 

265 ME. LYMAN: Your Honor, I don’t mean to 
be supertechnical here, but I feel that some of the 

questions the Court asked the witness were objectionable. 

THE COUET: You feel free to object to any of my 
questions, and do it promptly. 

MR. LYMAN: Well, in the presence of the jury— 
THE COURT: I think that is all right. 

MR. LYMAN: I don’t think the Court, in my humble 
opinion, should assume the functions of the prosecutor. 

THE COURT: Suppose you direct my attention to 
the questions you are concerned with. 

MR. LYMAN: The question concerning did he see 
any title or registration for the body, or parts that 
Walter Nichelson was supposed to have purchased. I 
don’t think a proper foundation had been laid that a 
registration or title was needed. There was no evidence 
that he bought a whole automobile; no evidence that he 
purchased a motor. Maybe a chassis can be purchased 
without a registration or title. 

THE COURT: For the record, there was testi- 

266 mony on the part of the witness that he had seen 
a registration card for the ’48 Chrysler, and there 

was testimony that $10 had been paid to tow—or was to 
be paid to tow a car in from Laurel. It is a fair infer¬ 
ence that if only $10 was paid to tow a car, it must have 
had some means of locomotion itself. And having men¬ 
tioned in his direct examination that he had seen a reg¬ 
istration card for the ’48 car which was apparently in 
issue, the Court felt it was proper to ask him if he had 
seen any title or registration card for the other car in¬ 
volved. 

• • • * 
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Robert L. Richards 


Direct Examination 


271 Q Consult your books and tell us what you paid 
for that 1948 damaged automobile. A January 

17, 1950, I purchased from Federal Auto Parts, 1246 
11th Street, Southeast, one 1948 Chrysler Windsor 4-door 
black sedan, Engine No. C-38-234640, Serial No. 70717714. 
The purchase price was $395, with a tax of $3.90, which 
was a total of $398.90. An additional towing charge was 
$5, which made a total of $403.90 total. 

Q All right. You may put the book up. 

Now, what did you intend to do with that dam- 

272 aged automobile? A Have it rebuilt and sell it 
for profit. 

Q Are you an automobile mechanic? A Not a quali¬ 
fied mechanic, no, sir. 

Q Do you have the knowledge and skill how to take a 
body off of one car and move it onto another? A I am 
afraid not. 

Q Do you have the skill and knowledge to hoist an 
engine out of one automobile and put it in another^ A 
No, sir. 

• * * * 

274 Q Right. Now, that was January 17. Did you 
take any steps towards getting this car rebuilt? 
A I did, sir. 

Q What did you do? A I believe it was the 18th or 
19th I went to the Employment Bureau, United States 
Employment Bureau, 5th and K Street, Northwest, and 
consulted a Mr. Bernot as to the hiring of a mechanic, 
an automobile repairman, that was capable of doing t ody 
and fender work plus mechanical work. 

Q You spoke to Mr. Bernot? A I spoke to Mr. £er- 
not. Mr. Bernot had me wait a few minutes and then 
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he brought out two men, or three men, I am not sure 
which, which I had never seen before. 

Q Had you ever seen any of them before? A Never 
seen any of them before. 

Q Did you know anything about them? A I didn’t 
know at that time anything about them. 

Q All right, sir. A Mr. Bernot said they were all 
three qualified as far as his records were concerned, they 
were qualified for what I wanted. I asked him which 
one of the three was the most qualified, and he recom¬ 
mended Walter Nichelson. I hired Walter Nichelson, 
took him out to the shop. 

• • • • 

275 Q What did he say about his qualifications when 
you talked to him? A He said he had worked— 
I don’t remember, I don’t recollect where, but he had 
worked as an auto body and mechanical repairman; that 
he was qualified to use all the tools and was a good me¬ 
chanic, and that he was sure I would be satisfied with the 
hiring of him. 

• • • • 

284 Q What was he to do? A He was to take 
care of the shop and run it. 

Q Was he to do the work? A All the work. 

Q What were you to do? A I was to finance it. 
That was my only operation. 

Q Who was to equip it? A I was to equip it. 

# • • • 

289 Q What do your books reflect as to the total 
cost of equipment? A $350.55. 

* • • • 

290 THE COURT: I do not see any point in in¬ 
troducing the receipted bills. You have testimony 

that the total cost of this equipment was $350.55 . 

• • • • 
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293 Q Did there come a time when you were 
vised such parts could be obtained? A Yes, 

I was advised by Walter Nichelson. 

Q Tell the Court and jury what happened. 

• * • • 

294 Q What did he say about the cost? A 
said that they wanted $300 for the body and 

for the towing charges to get it to the shop. 

Q When did he say he wanted the money? A 
wanted to go out there that day or the next day, I 
lieve. He wanted the money right then. 

# # * # 

Q Did you give it to him? A T gave it to him. 

Q What did he say about it? A About the receeipt 
of the money? 

Q Yes. A He said he would immediately negotiate 
to buy the body. 

# * • * 

295 Q Did he ever have anybody else there working 
with him? A Yes, sir. On several occasions I 

saw different people there. There was two fellows there 
once and on another occasion another man. 

Q White or colored men? A Colored fellows. 

Q Working with Walter? A Working with him. 

* * * • 

300 Q Now, where did you take the Chrysler to be 
painted, Mr. Richards? 

* * * * 

I took the car to the General Auto Painters and got a 
satisfactory estimate and ordered them to paint the car. 

* * * * 

310 Q Did you ever learn where he was? A Yes, 
sir. He called me from New York. 

Q When did he call you? A I think it was March 
7,1950. 
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Q What was the conversation? A I asked Walter, 
after he called me, what he was doing in New York and 
how long was he going to stay there, wasn’t he coming 
back, and he said, “Yes, I am coming back. I will be 
back this week, in a few days, but I need some money.” 
Q What did he ask you for? A He asked me for $50. 
Q What did you tell him? A I told him, “I will 
send you $50,” to be sure he will come back. 

Q Pardon? A I told him to be sure and come back. 
And I sent him $50. 

• • • • 

313 Q Did you hear any more from him? A Wal¬ 
ter Nichelson? 

Q Yes. A No, sir. 

Q Did he ever call you again? A No, sir, he did not. 

• • • • 

316 Q Did you steal any property belonging to Mr. 
Jones? A No, sir, I certainly did not. 

Q Did you steal a Chrysler automobile? A I did 
not. 

Q Did you steal anything belonging to Mr. Jones of 
the value of $1,250 or any other value? A No, sir, I 
did not. 

• • • • 

322 Cross Examination 

* • • • 

323 THE COURT: For the sake of the record, I 
understand your position, Mr. Lyman, is that you 

first of all object to the questions being asked, on the 
basis you contend there is an executive pardon * * * 
MR LYMAN: Yes. 

THE COURT: Have you the pardon ? 

MR. LYMAN: Yes. First I want to cite the power 
of the President of the United States under the 

324 Constitution of the United States to grant pardons. 

THE COURT: I understand that. Let me see 
the pardon. 
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MR. LYMAN: It is undenied that under Article II of 
the Constitution the President of the United States has 
the power to grant reprieves and pardons. 

THE COURT: That is right. There is no question 
about that. 

Where is the copy of the pardon? 

MR. LYMAN: I have it here. 


r6 


325 MR. LYMAN: “PROCLAMATION 267( 

GRANTING PARDON TO CERTAIN PERSONS 
WHO HAVE SERVED IN THE ARMED FORCES OF 
THE UNITED STATES. 


365 Accordingly, on those authorities, the Court yill 
now overrule the objection of counsel for the de¬ 
fendant, subject to his objection, and the Government 
prosecutor will be permitted to ask the impeaching ques¬ 
tions. 

MR. LYMAN: In this connection, Your Honor, does 
the Court rule that if the Government prosecutor chooses 
to ask that question—of course he does not have to, ^>ut 
he may do so? 

THE COURT: You may show that a pardon through 
the Presidential Proclamation, based upon the Army dis¬ 
charge, exists in fact. And the Court in your absence 
will so charge the jury. 


374 Cross Examination 

• m * * 

388 Q Now, when you drove off to sell the car, from 
that time on you didn’t see Walter Nichelson? A 

That is correct. 

Q You haven’t seen him to this day? A I have 
not. 

389 Q Do you know where he is? A No, sir, I 
don’t at the present. 
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398 Q Now the 20th of March was the first time 
you had any occasion to know that an automobile 
had been stolen on the 8th or 9th of February, is that 
correct? A That is correct, sir. 

402 Q And so at no time did you ever take an auto¬ 
mobile from the front of 3410 A Street, Southeast? 

A I did not. 

Q Specifically the 8th or 9th of February? A I ceT- 
tainly did not. 

• • • • 

403 Q Did you ever command or order anyone to 
remove an automobile from in front of 3410 A 

Street, Southeast? A I did not. 

• • • • 

Q Isn’t it true that you told Mr. Nichelson in the 
garage that an automobile that was driven there by you 
was a car of a friend? 

MR. LYMAN: I object to this, Your Honor. 

THE COURT: You had better come to the bench on 
a question of that sort. 

(At the bench:) 

THE COURT: As I understand the Government’s po¬ 
sition, Mr. Nichelson is unavailable. 

MR. BACON: That is correct. 

THE COURT: There is not testimony of this what¬ 
soever on direct examination? 

MR. BACON: That is correct. 

THE COURT: What is the basis for asking the ques¬ 
tion? 

MR. BACON: The conversation I believe took place 
between the defendant and Nichelson, Your Honor. 

THE COURT: Is there any way you can prove 
that? 

404 MR. BACON: No, sir. 

THE COURT: I will sustain the objection. 
(Counsel having returned to the trial table:) 
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BY MR. BACON: 

Q Are you the same Robert Livingstone Richards 
that on January 5, 1942, was convicted of two charges 
of unauthorized use of a motor vehicle and sentenced j;o 
16 months and to four years on each count? A Am I 
to understand that is two separate charges of automobile 
theft? 

Q That is correct. A No, sir, I am not. There was 
one charge of automobile theft, yes, sir. 

Q And you served 16 months to four years? A That 
is correct. 


410 Edward Joseph Bernot 

* * • • 

Direct Examination 

* * * # 

411 Q Did your service obtain an employee for 

412 Robert Richards, or anyone at his behest? A A< 
cording to our records we did refer an applican 

Q Who did you refer? A A man by the name c 
Nichelson. 

Q Would you draw your records and examine them 
A According to this record here, a man by the nam 
of Nichelson— 


Fred Neal 


Direct Examination 


425 Q I show you what is marked for identification 
Defendant’s Exhibit 15 and will you identify that? 
A That is a Western Union money order application 
for transmittal—do you want me to describe it? 

Q Yes, you can describe it. A It is a money ordet* 
for $50 payable to Walter Nichelson at the Douglas 
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Hotel in New York City, and the signature is E. L 
Richards. 

• • • • 

Q Well, now, I show you Defendant’s Exhibit No. 11 
■which is in evidence. What is that? A That is the re¬ 
ceipt for the money order, which I hold in my hand. 

• • • • 

427 Q To whom was that draft payable? A Wal¬ 
ter Nichelson. 

Q Is it endorsed? A It is. 

• • • • 

Argument Before the Court 

445 THE COURT: Isn’t there some testimony on 
behalf of your client that Walter Nichelson said 
that the motor of the ’46 car was damaged, something 
to that effect, that it couldn’t be used? 

MR LYMAN: Not that I know of. They were con¬ 
cerned principally about the body and the chassis, Your 
Honor. 

THE COURT: What was said about the motor? 

MR. LYMAN: Nothing was said about the motor. 
THE COURT: You have no recollection about that? 
MR. LYMAN: None whatever. The recollection I 
have is this Walter Nichelson said, “I have found a 
wrecked body of a 1946 car; we will take it off that car 
and put it on the 1948 car.” I remember nothing men¬ 
tioned about the engine in the car from the Highway 
Auto Wreckers, Your Honor. 

• • • * 

447 THE COURT: Very well. I am going to 
grant you the instruction requested No. 1, by de¬ 
leting the portion beginning after the semicolon, which 
reads: 

“nor does it require the accused to overcome any 
inference or presumption which the jury may be au¬ 
thorized to draw from the evidence in the case;” 
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And I will grant it as amended and note yonr objection. 


• • • • 


448 I am going to deny yon No. 3 and note yonr 
objection. 


• • • • 


450 THE COURT: Very well. Then I will strike 
the first line of the requested instruction. 

MR. LYMAN: I will note an exception. 

THE COURT: And I will grant the prayer as 
amended. 

* * * • 

MR. LYMAN: May I note an exception? 

* * * # 

Opening Argument on Behalf of United States 

MR. BACON: 

454 I do not believe there is any doubt that an auto¬ 
mobile was stolen from one Edward S. Jones] at 
3410 A Street, Southeast, in the City of Washington, 
D. C. 

• • « • 

459 The Government alleges, ladies and gentlemen, 
that the defendant stole the automobile, or thai if 
he did not personally steal the automobile, he caused it 
to be stolen and was a principal under the law. 

• • • • 

MR. BACON: So, did the defendant either steal or 
cause to be stolen this automobile? 


465 And it dawns on him, “Walter Nichelson sold 
me down the river. Here I brought this colored 
fellow in and wanted to give him a break; we were going 
to make money together; and he went and stole a car 
and did this to me.” 

This is this honest young man talking, now. “He aid 
this to me. I am going to get him. I am not going to stand 
trial for this. I am going to get him, this man who 
came in and put this smirch on me, and I am going to 
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get him. I know where he is. He is in New York. I 
am going to tell the police so they can go right up there 
and get him.” That is the impression that the innocent 
young man would give you, ladies and gentlemen of the 
jury,—* 4 because that man can come down here and we 
can prove that he did it, and I am in the clear.” 

* • * • 

466 If this man is as innocent as is pictured to you, 
why didn’t he give the hotel address in New York 

467 City to the Metropolitan Police Department so that 
that man might be apprehended to testify in this 

trial as a witness, or as a defendant, as the case might 
be? Why didn’t he, if he was innocent^ ladies and gen¬ 
tlemen? 

The Government submits to you that he did not, ladies 
and gentlemen, want the police to find this man, so he 
didn’t disclose it. 

* • • • 

That is not the type of individual, ladies and gentle¬ 
men of the jury, who wouldn’t grasp the picture that if 
Nichelson was found he wouldn’t be on the spot because 
Nichelson did this to him. He didn’t show, ladies and 
gentlemen, any great anger. 

If you were unjustly accused, would you give to the 
Police Department the address that you knew—the latest 
address of the man you felt was guilty and could clear 
you? Certainly, ladies and gentlemen, you would, and I 
would, and anybody would except the person that was 
guilty of the crime. 

• • • • 

468 It is very convenient to mention Walter Nichel¬ 
son, to convict Walter Nichelson, when Walter 

Nichelson is not here to speak for himself, and when 
Walter Nichelson could have been gotten perhaps with 
the aid and assistance of the innocent defendant in this 
case. That aid was not forthcoming. 

• * * • 
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Ladies and gentlemen, she didn’t know, nor did the 
defendant know until March 20—assuming he is innocent 
—that the pickup was going to be made, and that thb 
larceny of this automobile took place on the 8th or 9th 
of February. Can you remember back what you were 
doing on the 8th or 9th of May? The 8th or 9th of 
April? Can you get on that witness stand and swear 
to it? But these people did. They were very posi- 
469 tive. The defendant is very positive. 


Then we have got the defendant. Are you going to 
believe him? Are you going to believe the story he told 
you? 

What reason would he have to put the finger, so to 
speak, on Walter Nichelson? He is the man accused o|f 
it. Certainly he has a motive to tell you any story, any 
story possible to clear himself of this charge. Do 
470 you blame him? I don’t blame him. 

Then, ladies and gentlemen, there was introduced 
into this trial a criminal record. 


His Honor will also tell you that there is a presump 
tion of law that the unexplained possession of recenth 
stolen property, the presumption is that the person ij 
that possession, who has that possession, is the thief 
So what does this case boil down to? 


We don’t know what happened, other than from cir¬ 
cumstances. We do know that this man was in possession 
of that car. And the law presumes that he is guilty of 
stealing that car unless he can explain his possession 
of it. 
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• • • • 

471 Do you believe after listening to all of the testi¬ 
mony, that he did not know that he was selling a 

stolen automobile? Or, did he steal it? Or did he have 
knowledge that it was stolen? Or was it stolen by his 
order? 

• • • • 

Would the innocent man who knew nothing of this lar¬ 
ceny, who was arrested with clean hands and accused of a 
crime, have said to the police, “I am not going to tell you 
where Walter Nichelson lives. I will not tell you where 
that telegram was sent to. I will not give you permission 
so you can find it out from Western Union”? 

472 When it comes to the time, ladies and gentlemen, 
when this case all boils down to whether you are 

going to believe the defendant, will you believe the de¬ 
fendant in the face of his refusal to cooperate with the 
police so that they might apprehend the man that he says 
is guilty of this crime, I ask you ladies and gentlemen to 
keep that in mind throughout the duration of this case. 
Thank you. 

• * # • 

553 Closing Argument on Behalf of the United 

States 

MR. BACON: If it pleases the Court, ladies and gentle¬ 
men of the jury, I know you are tired. You have been at 
this thing for three days now. I am tired, and I know by 
this time Mr. Lyman must be tired. But I feel that I have 
got to answer Mr. Lyman’s argument, and I promise I will 
make it just as brief as I possibly can. 

• • • • 

Among the lawyers when we haven’t got a case, when 
the defense hasn’t got a case, we will make a strong argu¬ 
ment. We do not argue the evidence. We argue two 
things: We argue the American flag, and we wave it up 
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and down and do everything but play the second chorus 
of the Stars and Stripes Forever, to becloud the issue; sind 
number two, attack the Prosecutor. 

• • • * 

554 Remember the question I asked you to keep in 
your mind? Why didn’t Mr. Lyman and Mr. Rich¬ 
ards tell the police where this Nichelson’s address was in 
New York City? Was he given a chance? Certainly he 
was given a chance. 

* * • * 

We said we would like to get this man. 

* • * « 

556 Why, if Mr. Richards was innocent, didn’t he co¬ 
operate with the police? 

• * • * 

But I ask you, ladies and gentlemen, in that one hour 
that Mr. Lyman talked, did he tell you why he didn’t or 
that Mr. Richards didn’t give to the police t^ie name of 
this man? 

* * * * 

If this man here is innocent, why didn’t Mr. Lyman 
gladly turn over the address so he could have been on tl|is 
witness stand. 

• # • • 

557 Why were they and Mr. Lyman so anxious that 
the police not know this hotel address in New York 

City? 

* * « • 

Both the defendant and counsel for the defendant knew’ 
where to look. 

MR. LYMAN: Now, Your Honor, I submit that is not 
a fair inference, that we knew where to look. I didn’t knew 
anything about it and that is vicious. 
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Ladies and gentlemen, I am sorry to harp on one 
point, but I can’t get it out of my mind. Would the innocent 
man who has been pictured to you for the past two and a 
half days, have had any reason whatsoever not to have co¬ 
operated with the police to bring back Mr. Nichelson, un¬ 
less Mr. Nichelson could hurt him? 

• • * • 

559 You are going to sit down and debate whether this 
man is guilty or whether this man is innocent. When 
you sit down to decide this fact, the Government asks you 
to ask yourselves that one question: Why wasn’t that 
address disclosed to the police if it could have done Rich¬ 
ards some good? 

• • * • 

Court's Charge to the Jwry 

• • * • 

564 Where a witness has a direct personal interest in 
the result of the case and this applies to all witnesses 

who have taken the stand, including the defendant , tempta ¬ 
tion is strong to color, pervert or withhold the facts. A 
deep personal interest which he may have in the result of 
the case should be considered by the jury in weighing the 
evidence and in determining how far or to what extent, if 
at all, it is worthy of credit. 

In this particular case the defendant while on the stand 
has admitted to a prior conviction for the unauthorized use 
of an automobile. 

• • • • 

There is before you, too, a proclamation issued 

565 by the President of the United States on December 
24, 1945, granting general amnesty to persons with 

criminal records who served honorably in the Armed Forces 
of the United States for a period of greater than one year, 
and the President has declared that to be a full pardon. 
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T hat ha s the effect of res toring him to his p ublic rights, 
whi ch include the right to se rve _as jurors the s ame a s 

offi^r in the_ States—unfortunately 
“"not here—to also vote. It restores him to his full civil 
rights under Ms ngKtas a citizen of the United States. 

However, the Court has ruled that the prior convict: on 
may be shown to impeach his credibility, meaning thereby: 
There may be shown and received by you in passing up on 
the credence or credit you place upon his testimony the 
fact that he has been previously convicted of the offense 
of an unauthorized use of an automobile. 


566 In addition to that, the Court charges you ias 
follows: 

“The possession of the stolen automobile by this 
fendant is an evidential fact tending to esta blish his gu jlt. 
This circumstance does not raise a presu mption o f la w that 
the defendant cornimtted jhe alleged larceny, but t he u n¬ 
explained exclusive possession of stolen property, shortly 
after the commission of a larceny, will support^janJuffirT 
ence of guilt—that is, f rom this^circumstance, the Court ijn- 
structs you”that you might infer guilt, not that vou sho uld 
so infer . First, you must find that the car was stolen. Thpn 
you must answer the question, was it in the possession of 
the defendant after it was stolen? If so, then was he t^ie 
thief, or is his explanation of how he came to be in poses- 
sion of that car one that is reasonable and satisfies 

567 you? If you are not satisfied with the reasonable¬ 
ness of the explanation, then you come back to the 

question whether or not you will indulge in the inference 
that the law says you may indulge in, in this case. 


MB. LYMAN: I wish to note an exception 


o 


568 

Your Honor’s remark in the charge just given, 
wherein you said the effect of the pardon is to restore hjs 
civil rights and to allow him to, you said “vote and sercfe 
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as jurors such as you.” Counsel respectfully submits that 
I think that was unnecessary and could be very prejudicial 
in the minds of the jury. 

THE COURT: Very well, I will note your objection 
to that. 

MR. LYMAN: It gives the jury a circumstance that 
has nothing to do with the case: Should we let this man 
go free now, he as good as we are, and we pass judgment 
on him and he can come in as a juror and sit with us 
later. 

• * * • 

MR. BACON: Would Your Honor charge as to prin¬ 
cipals, that this man did not actually have to drive 
569 the car himself away, but that if he caused it to be 
driven away he would be equally guilty as if he 
had driven it away himself 1 ? 

THE COURT: From the facts of this case I do not 
think that is pertinent and I will deny it. 

* * * • 

599 Filed Dec 27 1950 Harry M. Hull, Clerk 
Defendant’s Exhibit No. 3 
Deposit for Lot #14 Block 32 

Washington, D. C. Nov. 21,1949 No. # 

HAMILTON NATIONAL BANK 
Shepherd Park Branch 


Pay to the 

order of Crane & Helan .$100 no/100 

One Hundred..no/100 Dollars 


/s/ John F. Richards 

Capitol View Roofing & 
Gen’l. Contractors 
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Defendant’s Exhibit No. 4 

CAPITOL VIEW ROOFING AND 
GENERAL CONTRACTING CO. 

10013 Menlo Avenue 
Silver Spring, Md. 

No. 1 

Washington, D. C., Feb. 18,195Q 

Pay to the 

order of Walter Nickelson.$50.00 

Fifty ... no/100 Dollars 

Capitol View Roofing and Genera^ 
Contracting Co. 

/s/ John F. Richards 
To Hamilton National Bank 
Shepherd Park Branch 


Defendant’s Exhibit No. 5 

District 7000 
Washington, D. C. 

Defts Exhibit No. 5 

UNITED STATES EMPOYMENT SERVICE 

for the 

DISTRICT OF COLUMBIA 
/s/ E. J. Bernot 
Employer Services Representative 
Miss Kelly. 

• • * • 

600 Filed Dec 27 1950 Harry M. Hull, CleTk 

Defendant’s Exhibit No. 6 

Name R. L. Richards Tools in Chest 
Jan 17 1950 

One Set Mechanic Tools 
$65.00 


Paid in Fnll 
/s/ J. N. Shaw 
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Defendant’s Exhibit No. 8 

No. 7173 

THIS IS A TEMPORARY RECEIPT 
Permanent Receipt 

Signed by Cashier will be mailed to depositor 

Date 3-1-50 

RECEIVED from M Robert Richards 

the sum of Ten DOLLARS which is a Class _ 

TOTAL PARTIAL PAYMENT DEPOSIT 
in connection with the installation of electric service to 

premises _ 

818 Rock. Pike Rockville 

The Class designated above is explained on the reverse 
side of this receipt form. 

POTOMAC ELECTRIC POWER COMPANY 

/»/ 

$ 10.00 

• • • • 

601 Filed Dec 27 1950 Harry M. Hull, Clerk 

Defendant’s Exhibit No. 9 

Expert Body and Fender Work 
Baked Enamel - Electric Ovens 
Complete Upholstery Convertible Sport Tops 

Seat Covers 

GENERAL AUTO PAINTERS 
2015 L Street, N. W. STerling 3687 
“Washington’s Finest” 

Make and Model 
48 Windsor 4 dr. Chrysler 


Paint Black Enamel Baked 49.50 

part frames enamel 6 

dash at smoking lighter 1 

Clean front poor panels 1.25 
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Defendant’s Exhibit No. 11 

THE WESTERN UNION TELEGRAPH 
COMPANY 


Receipt 

1950 Mar 7 PM 4:55 

Washington, D. C. Mar. 7 1950 

Received from R. L. Richards .$50.. 

Fifty and no/100.Dollars in payment c|f 

To Walter Nicholson 
at NYk 

The Western Union Telegraph Company 


Money Order 
Charges Paid $1.43 


By /s/ Arsenault 
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Filed Dec 27 1950 Harry M. Hull, Clerk 


Defendant’s Exhibit No. 12 

Honorable Discharge 
(Both Sides) 

ARMY OF THE UNITED STATES 
(Seal) 

Honorable Discharge 

This is to certify that 
Robert Livingston Richards, 33909732 
Private First Class, Group “A” 

Civil Censorship Division 
APO 403, U. S. Army 
Army of the United States 

is hereby Honorably Discharged from the military service 
of the United States of America. 

This certificate is awarded as a testimonial of Honest and 
Faithful Service to this country. 

Given at Headquarters, Group “A”, Civil Censorship 
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Division, APO 403, U. S. Army, Pullach, Germany. 
Date 1 November 1945. 

/s/ Sidney L. Briggs 
/s/ Sidney L. Briggs 

Lt. CoL, Infantry 
• * • • 

603 Filed Dec 27 1950 Harry M. Hull, Clerk 

ARMY OF THE UNITED STATES 
(Seal) 

Honorable Discharge 
This is to certify that 

Robert L. Richards, 33909732, Private First Class, 
Service Company, 2nd Infantry, 

Army of the United States 

is hereby Honorably Discharged from the military service 
of the United States of America. 

This certificate is awarded as a testimonial of Honest and 
Faithful service to this country. 

Given at Separation Center, Fort George G. Meade, Mary¬ 
land. 

Date 8 November 1946. 

/s/ John W. Mayer 
John W. Mayer 
Maj., AGD 

• • • • 

604 Filed Dec 27 1950 Harry M. Hull, Clerk 

• • • • 

PROCLAMATION 2676 

Granting Pardon to Certain Persons Who Have Served 
in the Armed Forces of the United States 
WHEREAS, the Constitution of the United States pro¬ 
vides that the President i ‘shall have power to grant re¬ 
prieves and pardons for offenses against the United 
States, except in cases of impeachment ,, ; and 


43 A 


WHEREAS subsequent to July 29, 1941, there were 
inducted and enrolled in the armed forces of the United 
States persons who had prior to their entry, induction or 
enrollment been convicted of offenses against the laws \oi 
the United States or the Territory of Alaska, other than 
the laws, for the government of the Army and Navy; and 

WHEREAS it appears that such convicted persons who 
have or shall hereafter be honorably discharged or sepa¬ 
rated from the armed forces, or separated with honor 
from active service therein, after serving in active statis 
for not less than one year ought to have restored to them 
the political, civil, and other rights of which they were 
deprived by reason of such conviction and which may 
not be restored to them unless they are pardoned: 

NOW, THEREFORE, I, HARRY S. TRUMAN, Presi¬ 
dent of the United States of America, do hereby grajit 
a full pardon to all persons convicted of violation of ahy 
law of the United States or of the Territory of Alask^, 
except the laws for the Government of the Army and 
the Navy, who on or after the twenty-ninth day of July, 
1941, and prior to the date hereof, entered, enrolled ia, 
or were inducted into the armed forces of the United 
States and who after serving in active status for not lesss 
than one year have been or shall hereafter be honorab'y 
discharged or separated therefrom, or separated under 
honorable conditions from active service therein; Pro¬ 
vided, however, that such pardon shall not be construed 
to include the pardon of such persons for any offenses 
for which conviction has been obtained after the date of 
such entry, enrollment, or induction into service. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the seal of the United States of America 
to be affixed. 

DONE at the City of Washington this 24th day of De¬ 


cember, in the year of our Lord nineteen hundred and 
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forty-five, and of the Independence of the United States 
of America the one hundred and seventieth. 

(Seal) 

Harry S. Truman 

By the President: 

Dean Acheson, 

Acting Secretary of State. 

* • • • 

605 Filed Dec 27 1950 Harry M. Hull, Clerk 

Dfts. Exhibit No, 14 

FEDERAL AUTO PARTS CO. 

Used Auto Parts —Used Cars 
Radiators — Tires — Batteries — Glass 
Phone TRinidad 9344 1246 11th Street, S. E. 

Clerk Washington, D. C., Jan. 17, 1950 

Name Robert L. Richards 
Address 5062 Sherrier PI. N. W. Amt. Reed. 

One Chrysler 1948 Windsor 

Received $395.00 

Engine C-38-234640 Serial No. 70717714 
Tax $3.90 

Floyd 

48 Hours Guarantee Unless Otherwise Stated 
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STATEMENT OP QUESTIONS PRESENTED 

In the opinion of the appellee, in addition to the ques¬ 
tions set forth in appellant’s brief, the following question 
is also presented: 


Whether this Court has jurisdiction to entertain the 
peal from a judgment of conviction, entered on June 
1950, when notice of said appeal was not filed until June 
1950. 


ap- 

16, 

^ 7 , 


l 


(i) 





INDEX 


Counterstatement of the Case. 

Summary of Argument. 

Argument: 

I. There is No Jurisdiction to Entertain This Appeal Be¬ 
cause Notice Thereof was Not Filed Within Ten Days 

After Entry of the Judgment. 

II. There was No Error in Refusing a Judgment of Acquittal 
and Denying a Motion in Arrest of Judgment, as There 
was Sufficient Evidence of Guilt to Support a Verdict.. 
IIL The Court Committed No Error in Asking Questions of 
Appellant, and Made No Statement to the Jury as to 

Inferences to Be Drawn Therefrom. 

IV. There was Evidence in the Record to Justify the Argu¬ 
ment of the Prosecuting Attorney That Appellant Had 
Withheld Information from the Police as to the address 
of a Missing Witness, Upon Whom Appellant Threw 

the Onus of the Larceny. 

V. Argument That Defendant Would be Guilty Under the 
Indictment as a Principal If He Caused the Automobile 
to be Stolen Was Proper. It Was Not an Incorrect 

Statement of the Law. 

VI. Any Possible Error in the Prosecutor’s Argument About 
the “Presumption” of Law Arising from the Unex¬ 
plained Possession of Recently Stolen Property, was 
Cured by a Prompt Correction by the Court, a With¬ 
drawal of the Statement by the Prosecutor, and a Full 
and Adequate Instruction on That Subject in the 

Court’s Charge. 

VII. There was No Error in Admitting Evidence of a Former 
Felony Conviction for Which a Presidential Pardon 

Had Been Granted. 

Conclusion . 
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©nitetj states Court of appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,700 

Robert L. Richards, appellant 

; v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On February 9, 1950, a dark blue 1946 Chrysler, belong¬ 
ing to Edward S. Jones, was taken from in front of the 
owner’s apartment. (R. 6-7). On January 17, 1950, de¬ 
fendant had purchased for about $400 a black 1948 Chrysler 
and received a title therefor (R. 20). The body of the 
1948 Chrysler was * 1 practically a total loss,” the frame 
being so damaged that none of the doors would close. (R. 
26). The 1948 Chrysler was taken to defendant’s garage. 
One week after the 1946 Chrysler of Mr. Jones was stolen, 
the defendant sold a black Chrysler to an automobile dealer 
for $1,175. 

The evidence tending to establish that the car sold, ac¬ 
tually was the one stolen from Jones, but with the body 
changed from blue to black and serial numbers transferred 
from the 1948 Chrysler, was as follows: Jones identified 


(1) 
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it by a button under the seat, missing from his wife’s 
clothes, by a broken windshield wiper, and a welded oil filter 
bracket (R. 9,16-17). He also found in defendant’s garage 
in Rockville, a baby car seat. (R. 16-17). Under the hood 
was a strip of old blue paint (R. 99). 

Defendant admitted the car had been in his garage from 
about February 9, 1950, but claimed it was brought there 
by his co-worker, Nichelson, to whom he gave $300 to buy 
it. He did not get a title for the 1946 car. Defendant also 
claimed that he had it changed from blue to black because 
Nickelson had put on a poor blue paint job. 

It was defendant’s contention that Nichelson was in New 
York City. He refused to give to the police his address 
(R. 133-134), despite the fact that two weeks before de¬ 
fendant’s arrest he had sent Nichelson $50 by Western 
Union. His explanation on the stand was he had lost the 
address (R. 312). For the first time, when he took the 
stand, defendant produced a receipt from Western Union, 
something not previously given the officers so that Nichel¬ 
son might have been located between the time of the prelim¬ 
inary hearing and the trial. 

Defendant had been unable to explain to the officers how 
the serial number of the 1948 Chrysler appeared on the 
frame found in his garage when these same serial numbers 
were also on the very car he sold to Mr. Levenson a week 
following the theft. (R. 110, 116.) 

SUMMARY OF ARGUMENT 

I 

There is no jurisdiction to entertain an appeal from a 
judgment of conviction, entered on June 16, 1950, when 
notice of said appeal was not filed until June 27, 1950, be¬ 
cause Rule 37 (a) (2) requires such filing to be within ten 
days. This is a jurisdictional defect. 

II 

There was no error in refusing a judgment of acquittal 
and denying a motion in arrest of judgment, because there 
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was sufficient evidence to support a verdict. This consisted 
in the admitted fact that the stolen car was in defendant’s 
garage for the week following its theft, that he admitted 
having its paint changed, that a frame was found in the 
garage with the same serial number as the number switched 
to the stolen car, and in his failure to produce, and in his 
positive concealment of, the whereabouts of the person from 
whom defendant claimed to have obtained possession of Ithe 
stolen property. 

Ill 

The court committed no error in asking questions of 
appellant and made no statement to the jury that certain 
inferences were to be drawn from the subject matter of the 
questions. Appellant fails to show how the questions w^re 
either objectionable or prejudicial. 


There was evidence in the record to justify the argument 
of the prosecuting attorney that appellant had withheld 
information from the police as to the whereabouts of a 
missing witness, from whom appellant claimed to have 
obtained possession of the stolen automobile. 


The argument of the prosecutor that appellant would 
be guilty under the indictment as a principal if he caused 
the automobile to be stolen, rather than personally per¬ 
petrated the theft himself, was proper. It was not an 
incorrect statement of the law. 


Any possible error in the prosecutor’s argument about 
the “presumption” of law arising from the unexplained 
possession of recently stolen property, was cured by |a 
prompt correction by the court, a withdrawal of the state¬ 
ment by the prosecutor, and a full and adequate instructioii 
on that subject in the charge to the jury. 
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vn 

Evidence of a former conviction, for which a Presidential 
pardon has been granted, is admissible to impeach the 
credibility of a witness, because the pardon does not obliter¬ 
ate the fact of conviction, but only the penalties attached 
thereto. 

ARGUMENT 

I 

There is No Jurisdiction to Entertain This Appeal Because 
Notice Thereof was Not Filed Within Ten Days After Entry of 
the Judgment. 

On June 27,1950, appellant noted an appeal from a judg¬ 
ment of June 16, 1950, sentencing “the defendant to im¬ 
prisonment for a term of from 20 months to 5 years. 7 7 (J.A. 
12.) The docket entry also shows the date of this judg¬ 
ment to be June 16, 1950, and the date of filing notice of 
appeal as June 27, 1950. 

Rule 37 (a) (2) of the Federal Rules of Criminal Pro¬ 
cedure, in part, provides that “An appeal by a defendant 
may be taken within 10 days after entry of the judgment or 
order appealed from . . . 77 

“Failure to take an appeal within the time fixed by Rule 
37 (a) (2) is a jurisdictional defect, and having been taken 
too late 77 this Court is “without authority to entertain it. 77 
Marion v. United States, 9th Cir., 1949, 171 F. 2d 185, 186; 
Swihart v. United States, 10th Cir., 1948, 169 F. 2d 808; 
United States v. Froehlich, 2nd Cir., 1948, 166 F. 2d 84; 
United States v. Bloom, 2nd Cir., 1947, 164 F. 2d 556, 557; 
Jensen v. United States, 10th Cir., 1947,160 F. 2d 104. See 
also Burr v. United States, 7th Cir., 1936, 86 F. 2d 502, 503; 
Fewox v. United States, 5th Cir., 1935, 77 F. 2d 699, 700. 

As a consequence, no jurisdiction exists in the case at 
bar to review the proceedings below. 
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II 


Tbere Was No Error in Refusing a Judgment of Acquittal 
and Denying a Motion in Arrest of Judgment, as There was 
Sufficient Evidence of Guilt to Support a Verdict. 

The appellant was found in possession of a vehicle stolen 
on the night of February 9, 1950, and admittedly sold by 
him on February 17, 1950. He admitted having had the 
vehicle in his garage during the intervening week. It was 
also shown that he personally ordered the paint changed 
from blue to black (R. 238). Although he kept meticulous 
accounts and receipts of all money spent in the garage, he 
professed to have handed $300 to his hired helper, received 
no further receipts, and no title for a car which he claims 
came from the helper. This, despite the fact that he did 
obtain a title for the wrecked 1948 Chrysler purchased and 
the identifying serial numbers of which appeared on the 
car he subsequently sold. 

In addition, he failed to produce, or cooperate in en¬ 
abling the police to obtain, a witness from whom he claimed 
he had obtained possession. 

It is submitted that this explanation of his possession of 
the stolen vehicle was not one which the jury was bound 
to accept, and therefore the verdict is amply supported by 
the evidence. 

m 

The Court Committed No Error in Asking Questions of 
Appellant, and Made No Statement to the Jury as to Inferences 
to Be Drawn Therefrom. 

While appellant urges in his fourth and fifth argument 
that the court asked objectionable questions and related 
in the presence of the jury that “they must or should draw 
inferences from the evidence as fair inferences,” he fails 
to state what questions were objectionable and what infer¬ 
ences the court instructed the jury they must draw. 1}he 
point is, therefore, not worthy of consideration. 

Suffice it to say, also, that the colloquy with counsel to 
which appellant directs attention at p. 22 of the Joint Ap- 


6 


pendix, is shown by the record of the case to have taken 
place at the bench (R. 265). 


IV 

There Was Evidence in the Record to Justify the Argument 
of the Prosecuting Attorney That Appellant Had Withheld 
Information from the Police as to the Address of a Missing 
Witness, Upon Whom Appellant Threw the Onus of the 
Larceny. 

In response to appellants second, third and twelfth 
argument, to the effect that the facts of withholding infor¬ 
mation as to the address of one Walter Nichelson were “the 
prosecutor’s reckless and utterly false accusations,” com¬ 
ing “from his wild imagination, and were a fiction of his 
mind,” one need only refer to the record. 

When counsel for appellant recalled Police Officer Charles 
Smith for further cross-examination about Walter Nichel¬ 
son, claimed by appellant as the source of the stolen 
vehicle, the following took place (R. 133-134): 

Q. You learned from this defendant that he was in 
New York, did you not? 

A. He was supposed to be in New York, yes, sir. 

Q. Do you understand my question, sir? You learned 
from this defendant that he was actually in New York? 

A. He refused to give us the address in New York. 

Q. Did he have the address in New York? 

A. He did, sir. 

Apparently before trial the police unsuccessfully sought 
the same information from appellant’s counsel, as appears 
from the question put by Mr. Lyman to the same officer 
(R. 134): 

Q. . . . And do you recall having a discussion with 
me on one occasion? 

A. No, I did not. 

Q. You asked me to give you the address of Walter 
Nichelson? 

A. No sir. My partner talked to you about that, Mr. 
Lyman; I didn’t.” 

TJp to the time of taking the stand, defendant had not 
given any address to the police, who had between the time 
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of the preliminary hearing and trial been looking for a 
Walter Nichelson. However, on the stand appellant for 
the first time produced a receipt from Western Union on 
Wisconsin Avenue for $50 he sent to Nichelson, evidence 
by which the police might have gotten an address to wiich 
the money was forwarded (R. 312). On March 7, 1J|)50, 
two weeks before his apprehension, defendant had w^red 
the money to Nichelson at an address in New York (R. 310). 
In testifying, the only explanation he had for not furnistjing 
this address to the police was: “I had the address at the 
time I sent it, but I lost the address. It has been misplaced” 
(R. 312). 

From the record, therefore, it appears that defendant 
purposely withheld from the police until the moment he Ivas 
on the stand, a receipt from Western Union, through whose 
records the address in New York could have been obtained 
before trial. In addition, it was possible for the inference 
to be drawn that defendant had “refused” to give the 
address, as the police said, and not that he had lost it, as 
he himself claimed. At least, he never told the police it 
was lost. 

The claim that there was no evidence to sustain the prose¬ 
cutor’s argument is therefore refuted by the record and 
without merit. 

Y 

Argument That Defendant Would Be Guilty under the 
Indictment as a Principal If He Caused the Automobile to Be 
Stolen Was Proper. It Was Not an Incorrect Statement of the 
Law. 

While appellant urges in his sixth argument that govern¬ 
ment counsel sought to have “defendant convicted as; a 
principal and/or accessory,” no mention was made of ac¬ 
cessory by the prosecutor. His statement was that “The 
Government alleges, ladies and gentlemen, that the defend¬ 
ant stole the automobile, or that if he did not personally 
steal the automobile, he caused it to be stolen and was a 
principal under the law, and His Honor will instruct you 
that if he caused it to be stolen for this purpose, he i^ a 
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principal and is as guilty as if he had actually turned the 
lock and started the car and driven it away himself. 7 * 
(R. 459; J.A. 31) 

“In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aiding or 
abetting the principal offender shall be charged as princi¬ 
pals and not as accessories . . .” Section 105, Title 22, 
D. C. Code (1940). 

See also Dane v. United, States, 1927, 57 App. D. C. 161, 
18 F. 2d 811; Williams v. United States, 1925, 55 App. D. C. 
239, 4 F. 2d 432; Polen v. United States, 1913, 41 App. 
D. C. 4. 

The statement that defendant would be a principal if he 
caused the car to be stolen, was perfectly proper and a cor¬ 
rect statement of the law. 


VI 

Any Possible Error in the Prosecutor’s Argument About the 
“Presumption” of Law Arising from the Unexplained Posses¬ 
sion of Recently Stolen Property, Was Cured by a Prompt 
Correction by the Court, a Withdrawal of the Statement by 
the Prosecutor, and a Full and Adequate Instruction on That 
Subject in the Court’s Charge. 

After the making of the statement that a “presumption” 
arises, rather than that an inference may be drawn, appel¬ 
lant promptly objected (R. 471): 

Mr. Lyman: Your Honor, there is no such presump¬ 
tion of law. 

The Court: I do not think counsel intended that. 
The law does not make that presumption. There is an 
inference that can be drawn. 

Mr. Bacon: I beg your pardon, Your Honor. It was 
a slip of the tongue. It was not intended. 

No request was made for a mistrial. The Court did all 
that was inferentially asked of him by stopping the prose¬ 
cutor and correctly stating the law. 

The justice having done all that he was called upon 
to do, there was no ground for an exception to his 
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action. He could not, of his own motion, withdra^v a 
juror and continue the case for trial before another 
jury, without affording the defendant, probably, good 
foundation for a plea of former jeopardy. The defend¬ 
ant made no such motion. * * # Having thus elected 
to take the chance of a verdict, without motion or ex¬ 
ception, there is no foundation for the assignmen t of 
error. Yeager v. United States, 1900, 16 App. D. C. 
356, 362; see also Lorenz v. United States, 1904J 24 
App. D. C. 337, 391. 

Apart from the quoted excerpt, the trial judge fally 
covered the entire subject in the general charge, no ob¬ 
jection being made thereto. (R. 566-67) Hence, no preju¬ 
dice could have resulted. 

VII 

There Was No Error in Admitting Evidence of a Former 
Felony Conviction for Which a Presidential Pardon Had Been 
Granted. 

The trial court wrote a full and comprehensive opinion 
on the question of the admissibility of a conviction for 
which the Executive has granted “a full pardon”. See 
United States v. Richards, 1950, 91 F. Supp. 323. 1 lit it, 
the court reviewed the origin and history of the pardon, 
the opinion and commentaries of the text writers, as Veil 
as all the pertinent state and federal cases. It would he a 
work of supererogation to attempt to elaborate on the con¬ 
sidered opinion there set forth. 

None of the decisions cited in appellant’s brief sustain 
the proposition that the pardon precludes the introduction 
of the conviction for impeachment purposes. The question 
involved in United States v. Klein , 1871, 13 Wall. 120, 80 
U. S. 128; Carlisle v. United States, 1872, 16 Wall. 147, 83 
U. S. 426; and Osborn v. United States, 1875, 91 U. S. 474, 
was whether a pardon relieved the person of the forfeiture 

1 The published opinion of the lower court is printed in Appe idix 
A of Appellee’s Brief. See also 25 Tulane L. Rev. 281, a case com¬ 
ment on United States v. Richards. 
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of property. In Boyd v. United States, 1871, 142 U. S. 
450, the issue was whether a conviction of a felony, for 
which a pardon had been granted, restored his competency 
as a witness, since without a pardon he would have been 
unable to take the stand. Ex parte Garland, 1866, 4 Wall. 
333, 71 U. S. 333, held that a pardon prevented the peti¬ 
tioner’s being excluded from the practice of law. The ra¬ 
tionale of all the decisions relied upon was that the pardon 
released the convicted person from the penalties otherwise 
attaching to his commission of the crime. 

In the case of In re Spenser, 1878, Fed. Case No. 13,234 
a similar question arose: Could the conviction of the peti¬ 
tioner be considered by the court on the question of his 
“good moral character?” In answering in the affirmative, 
the Circuit Court for the District of Oregon said: 

The pardon is now produced by the applicant to show 
not only that his crime has been forgiven him, but that 
it never was, and therefore it cannot now, be relied upon 
to prove that he has not behaved as a man of good moral 
character during his residence in the United States. In 
Ex Parte Garland, 4 Wall. [71 U. S.] 380, Mr. Justice 
Field speaking for the majority of the court says: “A 
pardon reaches both the punishment prescribed for the 
offense and the guilt of the offender; and when the par¬ 
don is full, it releases the punishment and blots out of 
existence the guilt, so that in the eyes of the law the 
offender is as innocent as if he had never committed the 
offense.” This is probably as strong and unqualified a 
statement of the scope and efficacy of a pardon as can 
be found in the books. And yet I do not suppose the 
opinion is to be understood as going the length of hold¬ 
ing that while the party is to be deemed innocent of 
the crime by reason of the pardon and after the taking 
effect thereof, that it is also to be deemed that he never 
did commit the crime or was convicted of it. The effect 
of the pardon is prospective and not retrospective. It 
removes the guilt and restores the party to a state of 
innocence. But it does not change the past and cannot 
annihilate the established fact that he was guilty of 
the offense. * # * The offender is purged of his guilt, and 
thenceforward he is an innocent man; but the past is 
not obliterated nor the fact that he had committed the 
crime wiped out. (at pp. 922-23). 
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The precise question presented in the case at bar arose in 
Wallamet R. T. Co. v. Oregon S. N. Co., 1876, Fed. Cas. No. 
17,106 (D. C. D. Ore): 

It being proven that the master of the McNear has 
been convicted of an infamous crime, he is not a witness 
entitled to full credit. It is admitted that the fac^ of 
his conviction affects his credibility, but it is claimed 
that his subsequent pardon by the president—February 
27, 1869—restores it. No authority has been cited for 
this novel proposition; and it is wholly contrary to ^he 
nature and reason of the matter. If his pardon estab¬ 
lished his innocence with the same degree of certaiiity 
that the conviction did his guilt, then it would follow 
that his credibility was thereby restored. But nothing 
short of this can give it such effect. But as a matteif of 
fact, a pardon by the president is no proof of the in¬ 
nocence of the party receiving it, although it may have 
been granted upon the belief or impression that the 
party was not or might not be guilty. # * A pardon 

does not profess to be a reversal of the judgment of 
conviction, but only a relief from the punishment im¬ 
posed by it. In every other respect the judgment stands 
as if no pardon had been granted, (at p. 90) 

Here the Presidential pardon, embodied in Proclamation 

2676, was granted, not because the recipient was suppose^ to 

have been innocent in the first place, but in consideration 

of a minimum of a vear’s service in the Armed Forces. In 

« 

no sense can it be said to constitute an affirmation by the 
Executive that he was not guilty, or an obliteration of the 
existence of the conviction itself. Its sole effect is a remis¬ 
sion of the punishment or other penalties. 

It appears that the same procedure of permitting the con¬ 
viction to be shown, along with the subsequent pardon, wjas 
followed in Bryant v. United States, 5th Cir., 1919, 257 Fed. 
378, 383. 

The Ninth Circuit has also squarely rejected the proposi¬ 
tion advanced here by the appellant. In Vedin v. McCon¬ 
nell, 9th Cir., 1927, 22 F. 2d 753, 754, it was held that: “The 
pardon in nowise negatived the implications of the convec¬ 
tion in respect of the plaintiff's character, and the jury was 
entitled to knowledge of it as bearing on his credibility as a 
witness." 
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Where the question has been raised in the federal courts, 
they have universally held that the pardon does not pre¬ 
clude the use of a prior conviction. It is submitted that the 
cases cited are decisive of the point and indicate that the 
trial court committed no error. 

CONCLUSION 

It is respectfully submitted that the judgment of the lower 
court should be affirmed. 

George Morris Fay, 

United States Attorney. 
Harold H. Bacon, 

Joseph M. Howard, 

Joseph A. Sommer, 
Assistant United States Attorneys. 
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APPENDIX A 

IN THE UNITED STATES DISTRICT COURT FfOR 
THE DISTRICT OF COLUMBIA 

Criminal No. 689-50 
United States 
v . 

Robert L. Richards 
Memorandum Opinion 
Kirkland, District Judge. 

The defendant herein was charged with grand larcfeny 
involving the alleged theft of an automobile. On the occa¬ 
sion of his taking the stand, the question arose, upon objec 
tion of the defendant, as to whether or not a prior felony 
conviction for an unauthorized use of an automobile could 
be shown as a basis of impeachment. 

In support of the objection, counsel for the defendant 
placed in evidence an honorable discharge of the defendant, 
Robert L. Richards, which was granted on the eighth day 
on November, 1946, and the Court found as a fact that he 
was in the armed services of the United States for a period 
of one year from November 2,1945, until November 8,1946, 
at which time he was honorably discharged. 

The Court also judicially noticed the Presidential Procla¬ 
mation 2,676, 2 granting pardons to certain persons who 

2 “Proclamation 2676 

Granting Pardon to Certain Persons Who Have Served in the 
Armed Forces of the United States 

WHEREAS the Constitution of the United States provides i;hat 
the President ‘shall have power to grant reprieves and pardons for 
offenses against the United States, except in cases of impeachment’; 
and 

WHEREAS subsequent to July 29, 1941, there were inducted and 
enrolled in the armed forces of the United States persons who had 
prior to their entry, induction or enrollment been convicted of 
offenses against the laws of the United States or the Territory of 
Alaska, other than the laws for the government of the Army and 
Navy; and 

WHEREAS it appears that such convicted persons who have or 
shall hereafter be honorably discharged or separated from the anned 
forces, or separated with honor from active service therein, after 
serving in active status for not less than one year ought to have 
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have served in the armed forces of the United States, which 
was a general amnesty proclamation issued by the Honor¬ 
able Harry S. Truman, President of the United States, on 
December 24, 1945, declaring that those who served honor¬ 
ably in the armed forces should receive a full pardon. 

As far as research could ascertain, this particular matter 
has never been interpreted by any Federal Court since the 
proclamation was issued. 

In some instances Presidential proclamations have been 
accompanied by letters of transmittal or letters of explana¬ 
tion. That is not present in this instance. Therefore, the 
Court is of the opinion that a judicial interpretation of the 
effect of such pardon will aid in the disposition of this 
objection. 

The pardon issued by President Truman is, by its terms, 
a full pardon and in issuing this general amnesty the 
President has followed precedent set by Washington in 
1795, by Adams in 1800, by Madison in 1815, by Lincoln 
in 1863, and by Roosevelt in 1902. 3 The effect of this pardon 

restored to them the political, civil, and other rights of which they 
were deprived by reason of such conviction and which may not be 
restored to them unless they are pardoned: 

NOW, THEREFORE, I, HARRY S. TRUMAN, President of the 
United States of America, do hereby grant a full pardon to all per¬ 
sons convicted of violation of any law of the United States or of the 
Territory of Alaska, except the laws for the government of the Army 
and the Navy, who on or after the twenty-ninth day of July, 1941, 
and prior to the date hereof, entered, enrolled in, or were inducted 
into the armed forces of the United States and who after serving in 
active status for not less than one year have been or shall hereafter 
be honorably discharged or separated therefrom, or separated under 
honorable conditions from active service therein: Provided, however, 
that such pardon shall not be construed to include the pardon of such 
persons for any offenses for which conviction has been obtained after 
the date of such entry, enrollment, or induction into service. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
caused the seal of the United States of America to be affixed. 

DONE at the City of Washington this 24th day of December, in 
the year of our Lord nineteen hundred and forty-five, and of the 
Independence of the United States of America the one hundred and 
seventieth. 

(SEAL) Harry S. Truman 

By the President: 

Dean Acheson 

Acting Secretary of State ” 

3 James D. Richardson, Messages and Payers of the Presidents, 
(1903), (Washington, Vol. I, p. 181; Adams, Vol. I, p. 303; Madison, 
Vol. I, p. 512,514,543; Lincoln, Vol. VI, p. 213, 216; Roosevelt, Vol. 
X, p. 496) 
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is to be governed by the treatment given any other full 
pardon issued by the President, 4 except such pardons as 
are issued for innocence. 

The question at bar, then, is confined to the simple pilob- 
lem of whether or not a pardon removes the admissibility 
of the original judgment for the purpose of impeaching the 
credibility of a witness. 

The history of the effect of a pardon is both interesting 
and enlightening. Blackstonc referred to the pardoning 
power as ‘the most amiable prerogative of the crown” and 
predicted that, “In democracies, this power of pardon can 
never subsist; for there nothing higher is acknowledged 
than the magistrate who administers the laws * # V’ 4 
Blackstonc's Commentaries, 4th Ed., by Kerr, 404 (1876). 
The framers of our Constitution were not impressed, how¬ 
ever, and provided, “ * # * and he (the President) shall 
have power to grant reprieves and pardons for offenses 
against the United States, except in cases of impeachment”. 
Art. 2, Sec. 2, Cl. 1. This action thus bestowed upon the 
President, “the most amiable prerogative of the crown”. 

One of the earliest decisions on the question at bar vtais 
rendered in Rockwood’s case, Holt 683, 685; 90 Eng. Re¬ 
print 1278 (1696) where the Court said: “ # * * the 

pardon restores him to his former capacity, and prevents 
any further forfeiture; * * * the conviction indeed 

might be objected to his credit, but could not be urgled 
against his being a witness * * *.” 

A further statement of the common law rule is found 
7 Bacon, Abridgement of the Law, Bouvier’s Ed., 

4 It should be noted that anyone may apply for a pardon 
completion of a sentence for the purpose of restoring those 
which were lost as a result of the conviction. Rule 16 of the 
Governing Petitions for Executive Clemency, approved January 
1946, provides: 

16. A petition for pardon after completion of sentence will 
referred for reports unless the petitioner has been 
from custody not less than three years and is not on 
or probation. A longer period may be required before 
able action is taken, dependent largely on the nature of 
offense and the character of the petitioner, both before 
since his conviction. In cases of perjury, subornation of 
jury, or violation of a public trust involving personal 
honesty, or other crimes of a serious nature, the lapse of 
years after release is usually required. Provided further 
when the sentence of a prisoner on parole has been 
upon a petition presented under Rule 8, a petition for 
will not be referred for reports unless the petitioner h 
discharged from supervision not less than two years. 
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Pardon (h), p. 416 (1856): “Also a pardon restores a man 
to his credit so as to enable him to be a witness; but yet 
his credit must be left to the jury.” 

The confusion among the courts of this country as to 
the effect of a pardon may be traced to dictum of a Su¬ 
preme Court decision which held: “A pardon reaches both 
the punishment prescribed for the offense and the guilt of 
the offender * * *. It releases the punishment and blots 
out of existence the guilt, so that in the eye of the law the 
offender is as innocent as if he had never committed the 
offense # It removes the penalties and disabilities, 

and restores him to all his civil rights. It makes him, as it 
were, a new man, and gives him a new credit and capacity.” 
Ex Parte Garland, 4 Wall. (71 U. S.) 333, 380 (1860). Yet 
some years later the Court in Burdick v. U. S., 236 U. S. 
79, 91 (1914) referred to the “confession of guilt implied 
in the acceptance of a pardon”. 

The common law treatment of a pardon was recognized 
by one of our state courts in Curtis v. Cochran, 50 N. H. 
242 (1870): “A pardon is not presumed to be granted on 
the ground of innocence or total reformation. It removes 
the disability, but does not change the common-law prin¬ 
ciple that the conviction of an infamous offense is evi¬ 
dence of bad character for truth. The general character 
of a person for truth, bad enough to destroy his competency 
as a witness, must be bad enough to affect his credibility 
when his competency is restored by the executive or legis¬ 
lative branch of the government”. 

In Vedin v. McConnell, 22 F. (2d) 752 (1927) the Ninth 
Circuit Court of Appeals held that: “The pardon in no 
wise negatives the implications of the conviction in re¬ 
spect of defendant’s character, and the jury is entitled to 
knowledge of it as bearing on his credibility as a witness.” 

The text writers are in accord with this statement of the 
law, and in considering the existent confusion in the courts, 
Professor Williston said: “If, however, the eyes of the 
law were unable to distinguish between a pardoned con¬ 
vict and one who had never been found guilty of a crime, 
proof of the conviction should be as inadmissible to affect 
the credibility of the witness as it is to affect his capacity 
to testify; yet it has always been the law and still is, that 
in spite of the pardon, the conviction may be used to dis¬ 
credit the witness.” Williston, Does a Pardon Blot Out 
Guilt?, 28 Harvard Law Review, 647 (1915), citing U. 8. 
v. Jones, 2 Wheeler Crim. Oas. (N. Y.) 451 (1824); Baum 
v. Clause, 5 Hill (N. Y.) 196 (1843); and Martin v. Com- 
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monwealth, 25 Ky. L. Rep. 1928 (1904) (wherein the Court 
held that evidence of the pardon was not admissible as 
tending to remove the discredit of the conviction). Seh 
also Wigmore on Evidence, Sec. 980(3), p. 543, and 59 
A. L. R. 1489. 

Another author recently wrote that: “A prisoner par¬ 
doned for good behavior in prison, or one given a pardor 
after service of his sentence, in order to restore his civil 
rights, should not thereupon resume the positon of an inno¬ 
cent man, but should continue to be regarded as a convictec 
criminal who has served time in the penitentiary for his; 
crime # * *. If offered as a witness in Court, his 
credibility should be subject to the same suspicion as that 
of any other convicted criminal * # *. The damage to 
his credibility is not a legal consequence of the conviction ; 
the conviction is merely evidence that he is untrustworthy, 
a fact not wiped out by pardon * * *. Insofar as con 
viction of crime is evidence bearing upon a witness’ truth¬ 
fulness, it is not affected by such a pardon • * V 

Weifhofen, The Effect of a Pardon, 88 U. of Pa. Law Rev, 
177, 179, 183, 184 (1939). 

With further reference to the effect of this Presidential, 
proclamation, the Department of Justice stated in their 
Volume V, Bulletin 7, Criminal Division, dated March 4,, 
1946: 


1. The fact of conviction remains insofar as it has 
a bearing on character. 22 Opinion Att. Gen. 36, 39-40. 
It does not bar the competency of the party to testify, 
Boyd v. U. S., 142 U. S. 450 (1892). However, it is; 
relevant as to the character of a party or the credif 
bility of a witness. Vedin v. McConnell, 22 F. (2d) 
753. 

2. The beneficiaries would not formally have to ac¬ 
cept the pardon, nor plead it, when parties to an action, 
in order to acquire the benefits. Armstrong v. U. S., 
80 U. S. 154. The pardon is a matter of public record, 
of which the Court can take judicial notice. U. S. vl 
Wilson, 32 U. S. 150. 

3. The pardon eliminates any continuing penalty 
against the beneficiaries, as for instance, unpaid bal¬ 
ances of fines. Ex Parte Garland, 71 U. S. 333, 380- 
381.” 

These foregoing remarks point out the reason for the 
rule, and on this basis and on the authority of the afore- 
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mentioned decisions, the ruling of this Court is that the 
prior conviction as well as the pardon may be admitted, 
and the credibility of the witness will be left to the jury. 

(S.) James R. Kirkland, 

Judge. 


Date: June 15, 1950. 
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Fob the District of Columbia Circuit 


No. 10,700 


Robert L. Richards, Appellant 
v. 

United States of America, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


REPLY TO COUNTER-STATEMENT OF CASE 

Defendant, Robert L. Richards, made no admissions as 
contended by appellee, in its counterstatement of the case 
on pages one (1) and two (2) of its brief. There is noth¬ 
ing in the record, as appellee contends, that defendant 
knew of the whereabouts of Walter Nichelson in New 
York City; and there is absolutely nothing in the record 
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showing or indicating that defendant refused to give the 
police, the address of said Walter Nichelson, in New 
York City, as is contended by the appellee. Both of said 
contentions by appellee are baseless, and they are merely 
desperate gestures by appellee to attempt to overcome 
th evidence in this case, and the record of this case. All 
of defendant’s knowledge of the whereabouts of said Wal¬ 
ter Nichelson, was revealed to the police. (J. App. 25, 
26); and as set forth on page 23 of appellant’s brief, the 
police at all times in this case, and these proceedings, 
knew precisely as much about the whereabouts of Walter 
Nichelson in New York City, as did the defendant. 

Appellee’s contention that this court has no jurisdic¬ 
tion to entertain an appeal in this cause is not well taken. 
On June 19, 1950, the judgment appealed from in this 
case, w^as entered and filed in the court below. (J. App. 
10). Why, it even appears further in this cause, that the 
lower court did on July 11, 1950, enter an order and 
judgment modifying the judgment and commitment pre¬ 
viously entered and filed in this cause on June 19, 1950. 
(J. App. 11). So, as a consequence of all of the fore¬ 
going, the appeal of appellant herein, most certainly was 
timely. 


ADDITIONAL STATEMENT OP POINTS 

The contention of appellant that the court below, com¬ 
mitted plain error, as set forth and contended in appel¬ 
lant’s Statement of Points, two (2), three (3), six (6), 
seven (7), nine (9) and twelve (12), in appellant’s brief, 
at pages 9, 10 and 11, and in appellant’s summary of 
argument, paragraphs two (2), three (3), six (6), seven 
(7), nine (9) and twelve (12), in appellant’s brief at 
pages 12, 13, 14, 15 and 16, and the right of this court to 
recognize such plain error is well founded and supported 
in the law, and by previous decisions of this court. 
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APPELLANT’S ARGUMENT OF REPLY TO 
ARGUMENT OF APPELLEE 

l 

Defendant herein did timely and properly note his ap¬ 
peal in this cause. The judgment signed by the court 
below, was not entered in the court below until June 19, 
1950, (J. App. 10). Further, the judgment and order 
modifying the judgment and commitment entered iii the 
court below on June 19, 1950, was entered on July 11, 
1950. Consequently, the original judgment entered on 
June 19, 1950, was not final, since the Court below, re¬ 
tained the case and jurisdiction of the case, to modify 
the judgment of June 19, 1950. The appeal to this court 
noted on June 27, 1950, was not perfected until a period 
of time, after July 11, 1950, when the judgment and 
order modifying judgment and commitment of June 19, 
1950, was filed in this cause below. (J. App. 10, 11). 
Hence, defendant’s appeal was properly and timely nbted 
herein; and since defendant’s appeal was perfected long 
after, July 11, 1950, when the order modifying judgment 
and commitment (J. App. 11) was filed in this cduse, 
this appeal covers, affects, applies to and is concerned 
with all of the case and the entire proceedings herein, 


from and in the court below. Rule 37 (a) (2) of 
Federal Rules of Criminal Procedure , provides as 
lows: 

I 

“An appeal by a defendant may be taken within 
10 days after entry of the judgment or order ap¬ 
pealed from. ...” 

I 

Appellant contends that on June 19, 1950, the judgment 
concerned with defendant’s conviction by the jury be! 
.was entered in this cause in the court below, and at 
other time prior thereto, was this judgment entered, 


the 

fol- 


ow, 

no 

as 


is shown and disclosed by the record. (J. App. 10) 
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Appellee may urge, contend and argue otherwise, but 
such is merely desperation argument on the part of ap¬ 
pellee, and nothing else; and this is true, because, no¬ 
where in the record of this case on appeal to this court, 
can appellee point to anything or satisfactorily show 
entry of the judgment before June 19, 1950. 

Further, appellant contends, that at no time during 
these entire appellate proceedings, did appellee, file a 
motion to dismiss the appeal of defendant herein, for 
lack of jurisdiction. Appellee participated with appel¬ 
lant herein, in forming and determining the Joint Ap¬ 
pendix filed in this cause, and the point of lack of juris¬ 
diction was never raised. Now, in answering the brief 
of appellant herein, appellee does now, for the first time, 
seek to make its alleged jurisdictional argument. Appel¬ 
lant susbmits that the contention of the appellee urging 
lack of jurisdiction by this court is not timely; and fur¬ 
ther, a fortiori, this said contention of appellee is base¬ 
less herein, since there is nothing in the recrod to prop¬ 
erly and validly support such a contention of appellee. 

The points raised by appellant in his brief filed herein, 
under his Statement of Points, 2, 3, 6, 7, 9 and 12 on 
pages 9, 10 and 11 of the brief, and the Summary of 
Argument, in his brief, in paragraphs 2, 3, 6, 7, 9 and 12 
thereof, on pages 12, 13, 14, 15 and 16 of the brief, al¬ 
luding to and being concerned with matters and points 
of plain error, committed in and by the court below, can 
be recognized by this court; the right of this court to 
take cognizance of plain error , below, is well established, 
and has been fixed, determined and settled by this court 
and its decisions, many times before in the past. 

In criminal cases, courts will, in the exercise of a 
sound discretion, sometimes notice error, although the 
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question was not properly raised at the trial. This sound 
principle of law has been upheld many times by this 
court and in this jurisdiction. See Miller v. XJ. S 38 
App. D. C. 361. Also see the case of Meadows v U 8., 
65 App. D. C. 275 This court in reviewing the trial of a 
criminal case below, in Williams v XJ. S., 78 U. S. App. 
D C 322, stated in its opinion, that notwithstanding the 
verdict of the jury finding the defendant guilty of lar¬ 
ceny, that the evidence adduced in the case was more 
consistent with innocence than guilt, and reversed the 
judgment and verdict of the court below 

In the case of McAfee v. XJ. S., 70 App. D. C. 142, 
this court said: 

‘‘It is settled that if plain error is committed in a 
matter vital to the defendant in a criminal case, the 
appellate court is at liberty to notice and correct it, 
even though it has not been brought to the attention 
of the trial judge or the appellate court in the usual 
manner.* * 

The case of McAfee v. U. S. supra, further stated that 
the defendant is presumed to be innocent and is not re¬ 
quired to prove himself innocent or to produce evidence 
on that subject and that in considering testimony, the 
jury must consider and view it in light of such presump¬ 
tion with which the law clothes the defendant. 

The principles above set forth, have been stated many 
times before and have been reiterated many times since 
by this court, as declared in the following cases. See 
Miller v. XJ. S., supra; Meadows v. XJ. S., supra; Schwartz 
v. XJ. S. y 56 App. D. C. 105; Bell v. XJ. S, 60 App. D. C. 
76; Shelton v. XJ. S., 83 TJ. S. App. D. C. 257; Williams v. 
XJ. S.y supra; Thomas v. District of Columbia, 67 App. 
D. C. 179; Kinard v. XJ. S., 69 App. D. C. 322; Bishop v. 
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U . S., 71 App. D. C. 132; Mergner v. U. S., 79 U. S. App. 
D. C. 373; also, the Municipal Court of Appeals for the 
District of Columbia, has steadfastly held to and as¬ 
serted the foregoing principles See Varrella v. U. S., 64 
A 2nd 310. In view of all of the foregoing, appellant 
submits that his conviction in the court below should be 
reversed, for all of the reasons set forth in appellant’s 
briefs filed in this cause. 

CONCLUSION 

Defendant (appellant) respectfully submits upon all of 
the premises considered herein, and for all of the fore¬ 
going reasons set forth in his briefs herein, it is sin¬ 
cerely urged to this court, that the verdict and judgment 
of the court below in this cause should be reversed. 

Respectfully submitted, 

Josiah Lyman, 

1025 Connecticut Avenue, N. W., 
Washington, D. C., 

Attorney for Appellant 

Kathryn M. Schwarz, 

1346 Connecticut Avenue, N. W., 
Washington, D. C., 

Attorney for Appellant 
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PETITION FOR REHEARING 

To the Honorable United States Court of Appeals for 
the District of Columbia Circuit: 

The appellant, by his attorneys, petition the Court to 
grant a rehearing in the above-entitled cause, and upon 
a rehearing and further consideration of the appeal here¬ 
in, urge that the judgment entered in this cause on Sep¬ 
tember 27, 1951, affirming the verdict and judgment of 
“guilty”, found in and against the appellant, in the court 
below, be reversed and entered in favor of petitioner- 
appellant. Appellant further petitions this Court that 
the instant Petition for Rehearing be considered by this 
Court sitting in banc pursuant to the provisions of Sec¬ 
tion 46 of Title 28 of the United States Code. 

The petition of appellant for a rehearing is based upon 
the following grounds: 
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I. The Court’s majority opinion considered only two 
main points. The first point, concerning jurisdiction, was 
decided in favor of petitioner-appellant, by all three of 
the Judges who sat in hearing this case on appeal. This 
judgment of the court we accept. The second main point, 
concerning the effect of a full pardon granted unto peti¬ 
tioner-appellant by the President of the United States, 
and its subsequent effect of preventing petitioner-appel¬ 
lant’s credibility as a witness in his own behalf from 
being impeached by a prosecutor in a subsequent trial, 
by the prosecutor’s act and conduct of questioning (de¬ 
fendant) petitioner-appellant, herein, on cross-examina¬ 
tion about the pardoned offense, during the subsequent 
trial, was decided against the appellant-petitioner, and in 
favor of the appellee, Government, by a two to one ma¬ 
jority of the Court who sat in hearing this case on ap¬ 
peal. One Judge of this three-Judge court decided in 
favor of the petitioner-appellant and against the appel¬ 
lee, Government, and urged that this judgment and case 
be reversed and remanded. This question, presented 
squarely, as in this case, has never heretofore been de¬ 
cided by this court. We submit that this particular 
question is of sufficient public importance and legal mag¬ 
nitude, as to warrant a full rehearing of this case by 
this court sitting in banc, to reconsider and rehear all 
of the points raised by appellant-petitioner in this case. 
An expression by this Court, as such, on the meaning 
and consequence of a full pardon granted by the Presi¬ 
dent of the United States, to a person heretofore con¬ 
victed of a Federal offense, in the light of decided cases, 
would serve the public interest. 

IT. The opinion of the court ignored the serious ques¬ 
tions of substantive and procedural due process of law 
by declining to express itself on appellant’s assignments 
of error, with respect to the improper conduct of the 
prosecutor in and during the trial of this case below. 
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In points No. 2 and 3 of his brief, appellant raised and 
clearly set forth the prejudicial conduct of the prosecutor 
made during his closing arguments to the jury; this pre¬ 
judicial conduct on the part of the prosecutor was di¬ 
rected against and toward both the appellant (defendant 
below) and appellant’s counsel. As a direct result and 
consequence of the prosecutor’s illegal and offensive don- 
duct, aforesaid, appellant-petitioner was deprived of his 
rights to a fair and impartial trial, and his constitutional 
rights, as provided for and set forth in the Constitution 
of the United States. The opinion of the Court h^re, 
sanctions a departure from the principles of law ^aid 
down in the case of Viereck U. S., 318 U. S. 236, with 
respect to due process of law, and the assured constitu¬ 
tional guarantees unto appellant of a fair and impartial 
trial. To ignore these questions is to ignore accepted 
and usual judicial requirements for a fair trial as di¬ 
rected by the Supreme Court of the United States in 
decided cases. 

III. The opinion of the Court ignored the other ques¬ 
tions raised by appellant, by declining to express itself 
on appellant’s assignments of error, raised and set forth 
in points No. 4, 5, 6, 7, 8, 9, 10, 11 and 12 of appellant’s 
brief. Appellant submits that the opinion of the court 
ignored serious questions of error and of plain error, 
committed, all to the prejudice of the defendant, during 
the trial below. Appellant urges that the errors raised 
above are adequately supported by the law and the facts 
applicable to said errors, as set forth in appellant’s brief. 

POINT I 

During the trial of appellant’s case below, the prosecutor 
was fully aware that (defendant) appellant, had received 
a full pardon from the President of the United States, par¬ 
doning a Federal offense, to-wit, unauthorized use o^ a 
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motor vehicle, for which appellant had been convicted on 
January 5, 1942. Also the trial court below, was fully 
aware of the existence of this full pardon granted by the 
President, blotting out the offense and conviction of 
appellant for the offense committed by appellant on Janu¬ 
ary 5, 1942. Notwithstanding all of the foregoing, yet, 
during the trial in the court below, of the case at bar, after 
(defendant) appellant had taken the witness stand to 
testify in his own behalf, the prosecutor did ask appellant 
on cross-examination, and the trial Court did allow and 
permit, the prosecutor to so ask and inquire of appellant, 
over appellant's objection, about said appellant's previous 
conviction on January 5,1942, to impeach appellant’s credi¬ 
bility as a witness. We submit that the appellant had a 
right to testify in his own behalf; and we submit further, 
that appellant, in the view and light of his presidential 
pardon, had the right under the law, to be absolutely free 
from being subjected to the prosecutor’s questions concern¬ 
ing his previous conviction on January 5, 1942, and their 
subsequent effect of impeaching his credibility as a wit¬ 
ness, while on trial before a jury in the case at bar. The 
cases cited by appellant and the many cases decided by 
the Supreme Court of the United States, clearly support 
the legal principle that the full pardon granted by the 
President unto the appellant, did absolutely blot out of 
existence, his former offense, his conviction thereon and 
any and all references thereto. See the cases of Ex parte 
Garlcmd, 4 Wall. 333, 71 U. S. 333; Carlisle v. United States, 
16 Wall. 147, 83 U.S. 426; Osborn v. United States, 91 
U.S. 474, 23 L.Ed. 388; Boyd v. United States, 142 U. S. 
450; U. S. v. Klem, 13 Wall. 128, 80 U.S. 128, 20 L. Ed. 
519; Young v. United States, 97 U. S. 39 and Ex Parte 
Wells, 18 How. (59 U. S.) 307. 

Appellant submits that in the light of the full pardon 
granted unto him by the President, the prosecutor was 


precluded, and the trial court should so have ruled, fifom 
inquiring of appellant on cross-examination, about his pre¬ 
vious conviction on January 5, 1942, with precisely the 
same degree of legal sanctity and protection, as if the 
prosecutor had asked appellant, “Are you not the same 
person who was indicted and subsequently tried on Janu¬ 
ary 5, 1942, and found ‘not guilty’ and acquitted by the 
jury that then tried you?” Most certainly a prosecutor 
could not seek to impeach the credibility of witness on 
cross-examination, by laying before a trial jury, the fact 
that a defendant had previously been indicted, tried and 
was found “Not guilty”. Such is the effect of the full 
pardon granted unto appellant by the President, so we 
contend in the case at bar. See the case of United States 
v. Wilson, 7 Pet. (32 U.S.) 150, which describes the mean¬ 
ing and power of the president’s constitutional pardoning 
power. 

Appellant urges that in the public interest, this case, of 
such far reaching consequence, should be reheard and his 
petition be granted herein. In the light of our American 
history, we submit that the pardoning power of the 
executive has been invoked many times before, and will 
in all likelihood be again so invoked from time to time, so 
long as our Republic shall endure. Thus the legal prin¬ 
ciples involved herein affecting and respecting this con¬ 
stitutional pardoning power of the executive should be fully 
reviewed and most carefully considered. 

POINT II 

The conduct of the prosecutor during the trial of this 
case in the court below, as set forth in Points No. 2 and 3 
in appellant’s brief violated appellant’s rights in obtain¬ 
ing a fair and impartial trial. The prosecutor has no 
right to make irrelevant references to or about appellant 
or his counsel during his final arguments to the jury, 
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which are and were designed solely and exclusively to 
arouse passion and prejudice against the defendant in the 
minds of the jury, sitting in judgment on defendant’s case. 
The court’s opinion in ignoring these points and assign¬ 
ments of error, in effect, failed to consider the serious 
principles of law assuring unto this appellant his consti¬ 
tutional right to due process of law, and his positive legal 
right to a fair and impartial trial under the law. The 
cases of Viereck v. U. S., 31S U. S. 236, and Berger v. 
r. S .. 295 1*. S. 78, eloquently support appellant’s position 
and contentions herein. 

This court is urged in the interests of equal justice under 
law, to carefully consider this request of appellant. 

POINT in 

Appellant urges that the opinion of the court failed to 
express itself upon any of the other assignments of error, 
raised by appellant in points No. 4, 5, 6, 7, S, 9, 10, 11 and 
12 of his brief. In these assignments of error, appellant 
urges that he raised many points of error and points 
of plain error, committed during the trial of the case 
below, redounding to his legal detriment. Appellant urges 
that this court should carefully review and consider all 
of the assignments of error above raised and referred to, 
herein, to the end that appellant be assured of having 
received a fair and impartial trial, and that he was, under 
the law, accorded due process in this case. 

Appellant believes that this case poses important ques¬ 
tions of law, and requests that this Petition for Rehearing 
be considered by this Court sitting in banc pursuant to 
Section 486, Title 28, United States Code. 

And for the reasons hereinbefore set forth it is re¬ 
spectfully prayed that this petition be granted and that 
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the judgment entered in this cause on September 27, 11951, 
be reversed and entered in favor of the petitioner-appellant. 

Josiah Lyman, 

711 14th Street, N. W., 
Washington, D. C. 

Kathryn M. Schwarz, 

1346 Connecticut Ave., N.W., 
Washington, D. C. 
Attorneys for Appellant 


CERTIFICATE 

Counsel for appellant hereby certify that the above Peti¬ 
tion for Rehearing is presented in good faith and not for 
purposes of delay. 

Josiah Lyman, 

Kathryn M. Schwarz, 
Attorneys for Appellant 


